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United States Court of Appeals for the 

District of Columbia 

a Supreme Court of the District of Columbia 

Law No. 86326. 

United States of America, ex rel, Mills Novelty (Company, 
Bastian-Blessing Company, R. E. Gebhardt & Com¬ 
pany, Russ Soda Fountain Company’, Taylor Freezer 
Corporation, Tuthill Pump Company, National Asso¬ 
ciation of Counter Freezer Manufacturers, Peti¬ 
tioners, 

vs. 

Federal Trade Commission, Respondent . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, Thai in the Supreme Couft of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 

1 Petition for Mandamus 

Filed October 1 1935 

In the Supreme Court of the District of Columbia 

Holding a Law Court 
Law No. 86326 

United States of America, ex rel, Mills Novelty Company, 
Bastian-Blessing Company, R. E. Gebhardt & Com¬ 
pany, Russ Soda Fountain Company’, Taylor I^reezer 
Corporation, Tuthill Pump Company, National Asso¬ 
ciation of Counter Freezer Manufacturers', Peti¬ 
tioners, 

vs. 

Federal Trade Commission, Respondent. 

To the Honorable Justice of the Supreme Court o£ the 

District of Columbia: j 

The petition of Mills Novelty Company, 4100 Fullerton 
Avenue, Chicago, Illinois, 
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Bastian-Blessing Company, 240 East Ontario Street, Chi¬ 
cago, Illinois, 

R. E. Gebliardt & Company, 2050 Laribee Street, Chicago, 
Illinois, 

Russ Soda Fountain Company, 5700 Walworth Avenue, 
Cleveland, Ohio, 

Taylor Freezer Corporation, 845 Fifth Street, Beloit, Wis¬ 
consin, 

Tuthill Pump Company, 131 West 63rd Street, Chicago, 
Illinois, and the 

National Association of Counter Freezer Manufacturers, 
Pure Oil Building, Chicago, Illinois, 
respectfully represents unto Your Honor: 

1. That they are advised that this Honorable Court has 
original jurisdiction in mandamus for and in respect to 
the matters and things in this petition hereinafter set forth. 

2. Petitioners state that each of the petitioners is a cor¬ 
poration engaged in the manufacture of the counter type 
ice cream freezers and all are actively engaged in the manu¬ 
facture of said counter freezers, and that the aggregate out¬ 
put of all of your petitioners constitutes not less than 
ninety percent of all the counter freezers manufactured in 

the United States of America; that each and all of 


2 your petitioners have united in a voluntary unincor¬ 
porated association known as the National Association 
of Counter Freezer Manufacturers, which said Association 
has its principal place of business at the Pure Oil Building 
in the City of Chicago, State of Illinois, and your petitioners 
file this their petition not only for themselves in their indi¬ 
vidual capacity but also for and on behalf of the said Na¬ 
tional Association of Counter Freezer Manufacturers afore¬ 


said, and on behalf of all others similarly situated. Peti¬ 
tioners further show that the counter freezer industry is 
a great factor in the commercial and economic life of the 
entire nation, employing over ten thousand men and with 
an investment of over $3,000,000.00. That the industry of 


your petitioners is affected with a public interest and their 
products are sold generally throughout the various states of 
the United States and in interstate commerce and in trade, 


business and commerce relating to and affecting interstate 


commerce. 
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(a) That the respondent, The Federal Trade Commission, 
is a body organized under and by virtue of the Act of Con¬ 
gress approved September 26, 1914, entitled An A<j:t to Cre¬ 
ate a Federal Trade Commission, to define its pojvers and 
duties, and for other purposes (15 U. S. C. A. Sec. 41 et 
seq.). That said respondent is an administrative | tribunal 
which by said Act has been invested with certain! powers, 
duty and authority in respect to unfair methods! of com¬ 
petition in interstate commerce and is specifically empow¬ 
ered and directed “to prevent persons, partnerships or cor¬ 
porations, except banks and common carriers subject to the 
Acts to regulate commerce, from using unfair methods 
of competition in commerce”. (15 U. S. C. A. Sec^ 45) 

(b) That by Section 5 of said Act (15 U. S. C. A. Sec. 45) 
creating said Commission aforesaid, the dutj r is spe- 

3 cificallv imposed upon the respondent herein to issue 
and serve upon any person, partnershp or (forpora- 
tion a complaint whenever the Commission shall h^ive rea¬ 
son to believe that such person, partnership or corporation 
has been or is using any unfair method of competition in 
commerce. Said applicable portion of said Section 5 afore¬ 
said reads: 

“Whenever the Commission shall have reason to believe 
that any such person, partnership or corporation hks been 
or is using any unfair method of competition in commerce, 
and if it shall appear to the Commission that a proceeding 
by it in respect thereto would be to the interest of the public, 
it shall issue and serve upon such person, partnership or 
corporation a complaint stating its charges in that respect 
and containing a notice of a hearing upon a day ai^d at a 
place therein fixed, at least thirty days after the service of 
said complaint. * * * ” (15 U. S. C. A. Sec. 45)1 

Said Commission is also vested with power and authority, 
after hearing upon said complaint and after becoming sat¬ 
isfied that the method of competition in question }s pro¬ 
hibited bv said Act creating said Commission, to make a 
report, in writing stating its findings as to the facts, and 
shall cause to be served on such person, partnership Or cor¬ 
poration, an order requiring such person, partnership or 
corporation to cease and desist from using such method of 
competition, that is to say, the said Commission as an ad- 
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ministrative body has been empowered and is required by 
Congress to issue the complaint hereinbefore mentioned, 
and to take testimony and evidence upon the allegations 
of said complaint and the method of competition in question, 
and has imposed upon it the duty of finding the facts and 
declaring those findings of fact so made, duly supported 
by evidence. (15 U. S. C. A. Sec. 45) That is to say, the 
respondent Commission has authority vested in it to make 
findings of facts and enter proper orders after hearing the 
testimony taken upon a complaint as hereinbefore set forth. 
The question whether the method of competition pursued 
could on those facts reasonably be held bv the Com- 
4 mission to constitute an unfair method of compe¬ 
tition within the meaning of the Act is a question 
of law necessarily left open to decision by a proper court. 

3. Pursuant to the authoritv vested in it under the Act 

* 

of its creation as hereinbefore set forth, the Commission 
adopted and promulgated rules and practice before it, and 
more specifically under Rule 4 thereof provided: 

“Any person, partnership, corporation or association 
may apply to the Commission to institute proceedings in 
respect to any violation of law over which the Commission 
has jurisdiction. Such application shall be in writing, 
signed by or in behalf of the applicant, and shall contain 
a short and simple statement of the facts constituting the 
alleged violation of law, and the name and address of the 
applicant and of the party complained of. 

The Commission shall investigate the matters complained 
of in such application, and, if upon investigation the Com¬ 
mission shall have reason to believe that there is a viola¬ 
tion of law over which the Commission has jurisdiction, 
and if it shall appear to the Commission that a proceeding 
by it in respect thereof would be to the interest of the public, 
the Commission shall issue and serve upon the party com¬ 
plained of a Complaint stating its charges and containing a 
notice of a hearing upon a day and at a place therein fixed, 
at least thirty days after the service of said complaint.’’ 

4. That bv and in accordance with the said rules of 
practice before the respondent Commission, and more par¬ 
ticularly Rule 4 thereof describing the procedure under 
which complaints may be made before the Commission, 
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the Mills Novelty Company, a corporation, one of your pe¬ 
titioners herein and a member of the National Association 
oi Counter Freezer Manufacturers, for itself and the other 
members of the National Association of Counter Freezer 
Manufacturers, on, to wit, October 10, 1933, filed with the 
respondent Commission its application for complaint in 
accordance with the rule of the said respondent hereinbe¬ 
fore set forth. A copy of the said application is attached 
hereto and made part hereof as if herein fully spread out as 
Exhibit “A”, omitting’ the exhibits attached to said peti¬ 
tion, which your petitioner avers are unnecessary to the 
determination of this particular cause 
5 5. Your petitioners aver that the Commission in¬ 

vestigated the matters complained of in such appli¬ 
cation and had reason to believe that a violation of law 
over which the Commission had jurisdiction existed, and 
the Commission further concluded that it was in the in¬ 
terest of the public to institute a proceeding in respect to 
said alleged violation, and in accordance with its] conclu¬ 
sions reached after the investigation herein set foith, filed 
its complaint entitled 4 ‘In the Matter of International As¬ 
sociation of Ice Cream Manufacturers, its Officers and 
Members, et al”, and docketed the same under the docket 
No. 2346 which said complaint except as attempted to be 
modified, as hereinafter set forth, it still pending before the 
Commission against the Respondents therein named. A 
copy of said complaint is hereto attached, marked .Exhibit 
“B” and made part hereof as if herein fully set forth. That 
said complaint was duly served upon the said respondents 
therein named in accordance with the rules of the respon¬ 
dent Commission as hereinbefore set forth, with notice 
given for them to answer on a day and time fixea in the 
notice issued by respondent Commission. That the said 
complaint of the said Commission charges that the respon¬ 
dents to the said complaint have been and are using' unfair 
methods of competition in commerce, as “commerce*’ is de¬ 
fined in the said Act of Congress, approved September 26, 
1914, 15 U. S. C. A. Sec. 41, et seq., and among otheij things 
reads: 

“PARAGRAPH FIVE: That for more than threk years 
last past respondents have united in a common course of 
unfair competition and have cooperated and confederated 
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together in a conspiracy to prevent, suppress, and delay 
the sale, marketing, installation, purchase, use of, and satis¬ 
fied operation of counter ice cream freezers, which is a 
legitimate but highly competitive enterprise to the whole¬ 
sale manufacture of ice cream by the respondents, by the fol¬ 
lowing unfair acts, tactics, methods, practices and things 
done or attempted to be done, and each of them, among 
others; to wit : * * * 

6 “ (g) By the respondents working with the various 

city and state sanitary inspectors and officials to pre¬ 
vail upon them and assist them in harrassing and interfer¬ 
ing with prospective purchasers and operators or owners 
and operators of counter freezers to the extent of causing 
them great loss of time, heavy financial expense and forc¬ 
ing them to discontinue the installation of, or use and oper¬ 
ation of said counter freezers. 

“(k) By the respondents preparing and sponsoring legis¬ 
lation and local ordinances or amendments thereto, in bad 
faith to be introduced and sponsored by its members, into 
the lawmaking bodies of the several states and cities, with 
the apparent purpose and guise of such legislation and local 
ordinances, or amendments thereto, clarifying, unifying and 
establishing a standard of sanitarv regulations for the man- 
ufacture of ice cream, but with the secret and undisclosed 
unlawful purpose and intent behind such legislation and 
local ordinances, or amendments thereto, and the undis¬ 
closed unlawful effect of the provisions of the same being to 
destroy or suppress the growth of competition from counter 
freezers and making it impossible or practically impossible 
for prospective purchasers and operators of counter freez¬ 
ers to enter the field, or for operators, and owners of coun¬ 
ter freezers to continue in the field; that the true intent of 
the resupondents in preparing and sponsoring such legis¬ 
lation and local ordinances, or amendments thereto, is 
shown in the following situation, among others, that as soon 
as they succeeded in introducing the same they used this 
pending legislation or pending local ordinance, or pending 
amendment or amendments thereto, as a threat, club, or 
coercive measure to delay and defeat the purchase of 
counter freezers, and eliminate the continued use and com¬ 
petition of counter freezers; that the bad faith of the re- 
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spondents in preparing and sponsoring such legislation and 
local ordinance or amendments thereto, is shown bv the 
following situation, among others, that the proposed pro¬ 
vision that all ice cream mix must be pasteurized at the 
point of freezing—a requirement which would work an ex¬ 
treme hardship on counter freezer operators, and owners— 
was “soft pedalled” and laid aside, because it was found 
that many of their own members could not meet ibis regu¬ 
lation without heavy expense; and in the additional situa¬ 


tion, among others, that in their zeal to secure stringent 
regulations which could be met by the respondents but not 
by the counter freezer operators, and owners, spveral of 
the member respondents presented bills, ordinances, or 
amendments thereto, to their respective law-making bodies 
which were defeated because of their unnecessarily drastic 
provisions, with the result that the association respondent 
began advising the member respondents to avoid setting up 
these specific drastic regulatory provisions in proposed 
statutes, ordinances, or amendments thereto; but rather 
to make these proposed enactments general in nature with a 
provision that a supervisory authority set up appropriate 
regulations for the carrying out of the act, ordinance, 
7 or amendment, with it being secretly pointed out to 
the member respondents that the chances of getting 
drastic regulations directed against the installation, use 
and operation of counter freezers adopted by such an ad¬ 
ministrative authority was much better than getting them 
approved by the law-making bodies. 

“(1) By the respondents threatening to prepare, intro¬ 
duce and sponsor prohibitive state legislation, local ordi¬ 
nances, and amendments thereto, as set forth in subpara¬ 
graph (k) above, if prospective purchasers and operators of 
counter freezers do not desist from purchasing said coun¬ 
ter freezers, and operators and owners of counter freezers 
do not desist from using and operating said counter freez¬ 
ers.” (Ex. “B” to the present petition). 

Petitioners herein aver that the said charges of the said 
respondent Commission contained in paragraph 5, sub- 
paragraphs G, K and L of the said complaint are material 
parts of the said complaint and allege practices deliberately 
conceived and in process of being carried out by respondents 
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to the complaint, constituting unfair methods of competi¬ 
tion in commerce, as aforesaid, in the highest degree in¬ 
jurious to petitioners herein and the general public, as al¬ 
leged and specifically required by the Federal Trade Com¬ 
mission Act (15 U. S. C. A. Sec. 41) to be noticed and con¬ 
sidered by the Commission. 


On or about June 24th, 1935, respondents to the said com¬ 
plaint filed their answer, which answer as to paragraph 5 
of the said complaint generally denied the allegations of the 
sub-paragraphs. That subsequent to filing the said answer, 
the International Association of Ice Cream Manufacturers, 
one of the respondents to the said complaint, filed a motion 
to strike sub-paragraphs (g), (k) and (1) of Paragraph 
5 from the complaint hereinbefore set forth and as pre¬ 
pared and issued by the respondent Commission. The ap¬ 
plicable portion of said motion to strike is hereto attached, 
marked “Exhibit C”, and made part hereof as if herein 
fully set forth. From said motion it appears that the 
motion to strike said sub-paragraphs of Paragraph 5 
“Is made upon the ground that the subject-matter 
8 of the above quoted portions of the said paragraph 
is not within the jurisdiction of this Commission.” 
and said motion is grounded solely and only upon the al¬ 
leged lack of jurisdiction of the Commission to issue any 
order with relation to the subject-matter of any one of said 
sub-paragraphs of said Paragraph 5 aforesaid. The 
grounds of the said claim of respondents contained in the 
said motion as to the alleged lack of jurisdiction of the 
said motion of the charges contained in the said sub-para¬ 
graphs (g), (k) and (1), of Paragraph 5 are as follows: 

(a) That respondents have the right to approach the 
legislative bodies of States to advocate or impose the enact¬ 
ment of legislation, and that the Federal Trade Commission 
is not authorized to thrust itself between the citizen and his 


legislature in an effort to protect against “bad faith”. 

(b) That respondents motives in advocating legislation 
“even if bad” will not give the Commission jurisdiction 
over their acts or render such acts unlawful. 


(c) That respondents statement that they intend to exer¬ 
cise their lawful right to approach their legislatures is not 
an unlawful threat. 
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(d) That such acts do not involve or affect interstate 
commerce within the meaning of the Federal Trqde Com¬ 
mission Act. 

(e) That cooperation of citizens with Government offi¬ 
cials in tlie administration of local laws regulating man- 
ufacture and retail sales does not and cannot constitute 
an unfair method of competition in interstate commerce 
regardless of the effect of such enforcement upon others. 

(f) ) The above reasons apply equally to a political sub¬ 
division of the State. (For these reasons in extenso see 
Exhibit “C” to the present petition.) 

6. Following the filing of said motion aforesaid, respon¬ 
dents submitted to the respondent Commission a brief in 
support of said motion to strike, and the respondent Com¬ 
mission likewise entertained the brief filed bv ore of its 
legal representatives. After considering the said motion 
to strike and briefs hereinbefore mentioned, the respon¬ 
dent Commission on, to wit, the 3rd day of August, 1935, 
issued an order sustaining the said motion to strike the 

sub-paragraphs (g), (k) and (1) of Paragraph 5 in 
9 said complaint. A copy of said order is hcjreto at¬ 
tached and marked Exhibit “D” and made part here¬ 
of as if herein fullv set forth. The decision of the said Com- 

* 

mission embodied in the said order was based solely on 
the grounds put forward by respondents in their said mo¬ 
tion to strike the said sub-paragraphs (g), (k) and (1) of 
paragraph 5 of said complaint, namely, upon the ground 
that, as contended by respondents to the said complaint, 
the Commission lacked jurisdiction under the said Act of 
Congress creating it and setting forth its powers ('.5 U. S. 
C. A. Sec. 41, et seq) to entertain the said charges. 

7. Immediately upon learning of this decision of the re¬ 
spondent Commission, the National Association of Coun¬ 
ter Freezers Manufacturers, which includes in its mem¬ 
bership all of your petitioners herein as hereinbefore fully 
set forth, on, to wit, the 14th day of August, 1935, filed its 
motion for leave to intervene and to modify or vacate the 
said order to strike hereinbefore set forth, in accordance 
with Rule 7 of the Rules of Practice of respondent Com¬ 
mission, which reads: 

“Any person, partnership, corporation or association 
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desiring to intervene in a contested proceeding* shall make 
application in writing, setting out the grounds on which 
he or it claims to be interested. The Commission may, by 
order, permit intervention by counsel or in person to such 
extent and upon such terms as it shall deem best.” 

A copy of this motion is hereto attached and made part 
hereof as if herein fully spread out, and marked Exhibit 
“D”. Among the grounds of petitioners motion to modify 
or vacate the said Commission’s order striking sub-para¬ 
graphs (g), (k) and (1) of Paragraph 5 was petitioners’ 
claim that the Commission having issued the complaint 
after verifying the charges of one of petitioners herein, 
and having issued the complaint the said Commission was 
required by law to have a hearing upon its said complaint. 
Further, petitioners alleged that the Commission possessed 
no judicial powers but only administrative func- 
10 tions to take evidence, make findings of fact, and 
issue an order thereon; that, therefore, the Commis¬ 
sion possessed no power ultimately to determine whether 
the acts charged in sub-paragraphs (g), (k) and (1) of Para¬ 
graph 5 constituted violations of the said Act of Congress 
creating the Federal Trade Commission (15 U. S. C. A. 


Sec. 41, et seq|.). That the object of the said Federal Trade 
Commission Act was to prevent not the commission of acts 
of unfair competition, but the pursuit of unfair methods; 
that the said Federal Trade Commission Act did not un¬ 


dertake to define what practices should be deemed unfair 
but left the question to be determined by the Commission 
as and when the special facts appertaining thereto was 
adduced before it; that under the law it was the duty of 


the said Commission to terminate trade practices having a 
capacity or tendency to injure competitors even though 
such practices did not constitute violation of common law 
rules relative to unfair competition; that, the allegations 
of sub-paragraphs (g), (k), and (1) of Paragraph 5 in no 
wav attack the validitv of the legislation but onlv the mo- 
fives, methods and purposes of respondents in sponsoring 
such legislation. That, many acts, innocent in themselves, 
may become an unfair method of competition if done in 
bad faith with improper motives and purposes, particu¬ 
larly if made a step in a general conspiracy, as was the 
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case herein, and that no so-called constitutional right pro¬ 
tects the individual in committing such acts under i«uch cir¬ 
cumstances; that the enactment of legislation can in no 
way sanction the persuasion exerted upon it by persons 
motivated by bad faith and improper conduct and that, 
therefore, the Commission, in spite of the enactment of 
such legislation, may inquire into the matter. That the 
mere fact that certain acts of respondents were commit¬ 
ted within the State in no wav removed them from the 

%/ 

class of acts capable of being inquired into by the 
11 Commission in the Federal Trade Commission Act. 

Petitioners further set forth in their said motion 
that the acts charged in sub-paragraph (g) of Paragraph 
5 in no way related to any so-called right of respondents 
to petition for the passage of legislation but referred solely 
to unfair and oppressive acts of respondents in prevail¬ 
ing upon employees of cities and states unduly to harass 
and interfere with prospective purchasers and operators 
and owners of counter freezers for the purpose of elim¬ 
inating the counter freezer as a rival of respondents in 
the ice cream field, and that the charges of sub-paragraph 
(g) of Paragraph 5 were clearly within the jurisdiction of 
the Federal Trade Commission as constituted by l^w. 

Your petitioners further aver that the National Asso¬ 
ciation of Counter Freezer Manufacturers sought the 
leave to intervene and to modifv and vacate the older as 
the representative of all of your petitioners herein; that 
as hereinbefore set forth, the said National Association of 
Counter Freezer Manufacturers is a voluntary, unincor¬ 
porated association, governed by a charter and by-laws, 


ferent from the interest of your petitioners and that, as 
hereinbefore set forth, the said National Association of 
Counter Freezer Manufacturers in respect of this ljiiotion 
for leave to intervene and to modify or vacate, acted not 
only in the interest of its membership, your petitioners 
herein, but in the great public interest which the Commis¬ 
sion had found to exist before and at the time it issued 
its complaint, all of which was well known to the respon¬ 
dent Commission. 
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8. The respondent Commission accepted said motion and 

considered the same, and upon, to wit, the 17tli day 
12 of August, 1935, handed down an order with respect 
thereto, denying leave to intervene but ordering that 
counsel for the National Association of Counter Freezer 
Manufacturers be notified that the Commission would hear 
oral argument on said petition to modify or vacate its order 
of August 3, 1935, and set the date of said oral argument 
for August 23, 1935, at which time the Commission notified 
counsel for the National Association of Counter Freezer 
Manufacturers that it would also hear argument of coun¬ 
sel for the respondents, International Association of Ice 
Cream Manufacturers, its officers and members, et ah, in 
opposition thereto. A copy of this order is hereto attached 
and marked Exhibit “F”, and made part hereof as if here¬ 
in fully set forth. 

9. Pursuant to the said order hereinbefore mentioned 


and identified as Exhibit “F” hereto, counsel for the Na¬ 
tional Association of Counter Freezer Manufacturers ap¬ 
peared on the day and at the time fixed, as well also coun¬ 
sel for the International Association of Ice Cream Manu¬ 


facturers, counsel for the Borden Company, and counsel 
for the National Dairy Products Corporation, as well also 
the chief counsel for the Federal Trade Commission. Ar¬ 


gument was had in accordance with the said order of re- 
spondent Commission before Ewin L. Davis, chairman 
and Charles H. March and W. A. Ayres, sitting as the re¬ 
spondent Commission. Petitioners further aver that dur¬ 
ing said oral argument upon said motion for leave to in¬ 
tervene and to modify or vacate hereinbefore set forth, 


counsel for the National 


Association of Counter Freezer 


Manufacturers then and there requested that leave be 
granted to the said counsel to file a brief for and on behalf of 

O _ 

the National Association of Counter Freezer Manufac¬ 


turers in reply to the brief which theretofore counsel for 
the respondents in said cause had filed in support of their 
motion to strike the sub-paragraphs of paragraph 5 
13 of the respondent Commission’s complaint herein¬ 
before mentioned. The respondent Commission 
granted this leave and in accordance therewith counsel for 
the National Association of Counter Freezer Manufactur- 
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i 

ers duly filed their brief, which the said respondent Com¬ 
mission accepted and considered. Respondents further 
aver that at the time of said oral argument upon the mo¬ 
tion to modify or vacate the order of the respondent Com¬ 
mission granting* the motion to strike the sub-paragraphs 
of paragraph 5, (g), (k) and (1), counsel for the National 
Association of Counter Freezer Manufacturers submitted 
and filed a reply brief and that the respondent Commission 


accepted and considered this brief. At the same time that 
counsel for the National Association of Counter Freezer 
Manufacturers requested and obtained leave to file a brief 
in reply to that filed in support of the motion to strike here¬ 
inbefore mentioned, counsel for the International Associa¬ 
tion of Ice Cream Manufacturers, et ah, requested and ob¬ 
tained leave from the Commission to file a brief in reply 
to the brief filed by counsel for the National Association of 
Counter Freezer Manufacturers. This brief was submitted 
to, accepted and considered by the respondent Commission, 
and your petitioners now aver as matter of law tfiat the 
order of the Commission setting down for oral argument 
and hearing the motion to modify or vacate the eai|lier or¬ 
der of respondent Commission striking sub-paragrabh (g), 
(k) and (1) from paragraph 5 of the Commisison's com¬ 
plaint and hearing oral argument upon said motion both 
for and in opposition thereto, and granting leave to file 
briefs by counsel for all parties interested in said cause, 
constituted and was a qualified intervention by and in ac¬ 


cordance with Rule 7 of the Rules of Practice before the 
respondent Commission, and more particularly in accor¬ 
dance with so much thereof as reads: 

“The Commission may, by order, permit inf;erven- 
14 tion by counsel or in person to such extent and upon 
such terms as it shall deem best.” 


That is to say, while the respondent Commission denied 
the application of the National Association of Counter 
Freezer Manufacturers to intervene generally in the cause, 
nevertheless, the qualified intervention was granted to the 
extent and upon the terms that the motion to vacate and 
set aside should be argued by counsel for the said Asso¬ 
ciation and in opposition thereto by counsel for Respon¬ 
dents in the original cause and that accepting and Ronsid- 
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ering briefs by all parties to said original cause the terms 
and extent of the qualified intervention were described. 
And petitioners further aver by thus recognizing the Na¬ 
tional Association of Counter Freezer Manufacturers in 
said cause to the extent, upon the terms, and in the man¬ 
ner as hereinbefore set forth, the respondent Commission 
recognized the interest which the National Association of 
Counter Freezer Manufacturers had in the matter of said 
complaint hereinbefore mentioned, as the representative 
of its membership, your petitioners herein, as well as the 
public interest involved in the cause. 

10. Your petitioners further aver that the respondent 
Commission took under consideration and advisement a 
written transcript of the oral argument made before it with 
respect to said motion and/or petition to vacate and set 
aside hereinbefore mentioned, as well also as the briefs 
hereinbefore described, and for a period of one month held 
the matter before it until the 23rd day of September, 1935, 
when the said respondent Commission handed down its 
order denying the petition and/or motion of the National 
Association of Counter Freezer Manufacturers aforesaid. 
A copy of this order is hereto attached, marked petitioners’ 
Exhibit “G” and made a part hereof as if herein fullv set 
forth. 

Petitioners aver that each and all of them are vitally in¬ 
terested in the complaint and proceedings to be had 
15 thereon, as hereinbefore set forth; that each and all 
in the course and conduct of their business a If airs 
and activities have been and are engaged in commerce 
among the several States and in trade, business and com- 
merce relating to and affecting interstate commerce, and 
each and all of said petitioners have been seriously affected 
and damaged by the acts and conduct of the respondents 
in the respondent Commission’s complaint, the Interna¬ 
tional Association of Ice Cream Manufacturers, its officers, 
et al., as set i forth in the application for complaint made 
part hereof as Exhibit “A’’, and further in the complaint 
of the Commission marked Exhibit “B’’, and petitioners 
refer to these two exhibits herein with respect to this par¬ 
agraph of their petition without repeating the allegations 
thereof. And petitioners further aver that each and all 
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are vitally interested in and that their business and the 
conduct thereof is greatly affected, to their damage by the 
acts and conduct of the respondents in said complaint of the 
respondent Commission defined and described in I detail in 
sub-paragraphs (g), (k) and (1) of Paragraph 5 of said 
complaint and stricken by the respondent Commission as 
hereinbefore set forth. 

Petitioners further aver that, as hereinbefore s^et forth, 
respondent Commission is an administrative bodk T vested 
and empowered with no judicial jurisdiction whatsoever. 
That the mandate of the Act creating the said Commis¬ 
sion specifically lays upon the said respondent Coihmission 
the obligation and duty to issue and serve upon any per¬ 
son, partnership or corporation, a complaint stating the 
charges which the Commission has made with respect to 
any unfair method of competition in commerce, pnd that 
that duty is a mandatory one and the Commission is 
charged with its execution and enforcement. 

Petitioners further aver that the said respondent 
16 has exclusive jurisdiction in respect to the matters 
and things set forth and described in its com¬ 
plaint hereinbefore mentioned, and with reference to that 
duty can exercise no discretion in respect thereto!. Peti¬ 
tioners further aver that the respondent Commission had 
under advisement the issuance of a complaint from October 
10, 1933 to the 27th day of March, 1935; that during that 
said period of time an extensive investigation was made by 
the respondent with respect to the matters and! things 
charged in said application for complaint, Exhibit “A” 
hereto. That having found reason to believe that unfair 
methods of competition in commerce were being employed 
and that the interests of the public with respect thereto 
existed, and having issued its complaint, it then an|l there 
became the ministerial duty of the said respondent to hear 
testimony and witnesses in support of and in opposition 
to said complaint. But plaintiffs aver that in disregard to 
this duty the said Commission entertained a motion to 
strike sub-paragraphs (g), (k) and (1) of paragraph 5 
solely and only upon the ground that the said Comihission 
was without jurisdiction with respect to the matters and 
things in said sub-paragraphs set forth and ordered said 
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sub-paragraphs stricken solely and only upon the ground 
that the Commission had no jurisdiction to entertain the 
matters and things in said paragraph set forth. And pe¬ 
titioners further aver that the respondent Commission is 
vested with the jjurisdiction and empowered to entertain 
the subject of complaint in said sub-paragraphs (g), (k) 
and (1) of paragraph 5 aforesaid, and that in denying the 
motion of counsel for the National Association of Counter 
Freezer Manufacturers to vacate and set aside its order 
striking said sub-paragraphs aforesaid it erred and has 
refused to take jurisdiction with respect to said sub-para¬ 
graphs aforesaid, in violation of law and to the great and 
irreparable damage of your petitioners herein, 
17 against whom the said objectionable acts set forth 
in said complaint of sub-paragraphs (g), (k) and 
(1) were aimed. 

That petitioners have no appeal or review by way of 
appeal or otherwise from the orders of the respondent 
Commission to strike sub-paragraphs (g), (k) and (1) of 
paragraph 5 of the respondents complaint and denying the 
motion and/or petition of the National Association of 
Counter Freezer Manufacturers to vacate and set aside 
its said order to strike aforesaid, and petitioners are with¬ 
out remedy to proceed in respect to the matters and things 
alleged in this petition save only and except by application 
to this Honorable Court for a writ of mandamus to compel 
the respondent Commission to comply with the duties and 
obligations imposed upon it by the said act of its creation. 

WHEREFORE, the premises considered, petitioners 
pray: 

1. That this Honorable Court issue a rule directed to 
the respondent to show cause by a time limit in said rule 
why the said respondent should not take jurisdiction of 
the matters and things alleged in sub-paragraphs (g), (k) 
and (1) of Paragraph 5 of its own complaint, being Docket 
No. 2346 on the docket of said respondent. 

2. That this Court issue to respondent the peremptory 
writ of mandamus requiring and commanding the said re¬ 
spondent to take jurisdiction of the matters and things set 
forth in sub-paragraphs (g), (k) and (1) of paragraph 5 
of this complaint. 
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3. And for such other and further relief as to the peti¬ 
tioner may be required in the premises. 

MILLS NOVELTY COMPANY 
BASTIAN-BLESSING COMPANY 
R. E. GEBHARDT & COMPANY 
RUSS SODA FOUNTAIN COMPANY 
TAYLOR FREEZER CORPORATION 
TUTHILL PUMP COMPANY 

By: CHARLES R POLLARD 
IS WM E LEAHY 

WM J HUGHES JR 

Attorneys for Petitioners. 

HARRY W. BANK 
HARVEY J. SREBNIK 
70 Pine Street 
New York City 

D. LOUIS BERGERON 
Field Building 
Chicago, Illinois 
Of Counsel 

City of Washington, 

District of Columbia, ss: 

Personally appeared before me, Mary V. Judge, a Notary 
Public in and for the District of Columbia afpresaid, 
Charles R. Pollard, and made oath in due form of law that 
he is the attorney for the petitioners and is acquainted with 
the facts alleged in the foregoing petition by him subscribed, 
and that the matters and things therein stated are true to 
the best of his information and belief. 

CHARLES R POLLARD 

Subscribed and sworn to before me this 1st day of Oc¬ 
tober, 1935. 

MARY V JUDGE 

(Seal) Notary Public, D. C. 

Commission expires May 16, 1940. 
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19 Exhibit A 

UNITED STATES OF AMERICA 
Before FEDERAL TRADE COMMISSION: ss: 

Docket No. 

In the Matter of International Association of Ice Cream 

Manufacturers, Inc., et al. 

Application for Complaint 

Comes now the Mills Novelty Company, an Illinois cor¬ 
poration with its principal offices at 4100 Fullerton Avenue, 
Chicago, Illinois, and makes application to your honorable 
Commission asking that there be instituted proceedings 
against the International Association of Ice Cream Manu¬ 
facturers, Inc. and its various allied State associations in 
respect to unfair trade practices in violation of law as con¬ 
templated by the Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commis- 
’sion, to define its powers and duties, and for other pur¬ 
poses’’. 

It is shown and made known to the Commission: 

1. That the Mills Novelty Company is one of a group of 
manufacturers of counter ice cream freezers who are or¬ 
ganized in a national association known as the National As¬ 
sociation of Counter Freezer Manufacturers having its 
principal offices in the Shoreham Building, Washington, 
D. C. There is transmitted herewith a printed copy of the 
Articles of Organization, Code and Fair Trade Practices 
of said organization which is marked Exhibit “A” and 
made a part of this application. 

2. That the applicant herein and other members of said 
Association are engaged in interstate commerce and their 
manufactured product is shipped into and sold throughout 
the various States of the United States. 

3. That theicounter freezer, the product of this applicant 
as well as similar product of other manufacturers who are 
members of the National Association of Counter Freezer 
Manufacturers, is a machine made for the retail manufac¬ 
ture of ice cream which may be and is installed in drug 
stores, hospitals, restaurants, hotels etc., wherever the con¬ 
suming public desires a healthful, superior and reasonably 
priced ice cream. 
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4. That it is in the public interest that the matters here¬ 
inafter complained of be corrected and that proceeding’s be 
instituted to that end, inasmuch as not only are the manu¬ 
facturers of counter freezer vitallv affected but also the 
thousands of purchasers of the counter freezer who arc en¬ 
gaged in the retail manufacture of ice cream and the con¬ 
sumers of ice cream all of whom, if the unfair practices of 
the International Association of Ice Cream Manufacturers, 
Inc. and its allied State associations are not curbed, will 
continue to be hampered in engaging in and profiting from 
a fast growing legitimate and desirable industry. 

5. That the International Association of Ice Cream Man¬ 
ufacturers, Inc., was incorporated under the laws of Dela¬ 
ware on August 8,1933, with its principal office at 100 

20 West Tenth Street, Wilmington, Delaware. This as¬ 
sociation was originally formed thirtv-thrie years 
ago as an unincorporated association and has beeri in con¬ 
tinuous existence since that time. It has affiliated with it 
thirty-two State and Regional associations with a member¬ 
ship in forty-five states. Some members of the affiliated 
associations are also members of the International Associa¬ 
tion of Ice Cream Manufacturers. (See testimony Mr. 
George Boedeker, President of the International Associa¬ 
tion of Ice Cream Manufacturers, Inc. in transcript of Hear¬ 
ing (Page 38-39) on Proposed Marketing Agreement pur¬ 
suant to Section 8, Subsection (2) of the Agricultural Ad¬ 
justment Act, of the International Association of Ice Cream 
Manufacturers relating to Frozen Desserts and Ice Cream 
held in Washington, D. C. on August 10, 1933 before Wright 
Clark.) The names of the active members of the Interna¬ 
tional Association of Ice Cream Manufacturers Inc. as of 
August 10, 1933, appear in said transcript of Hearing on 
page 192. The Articles of Incorporation of said Interna¬ 
tional Association of Ice Cream Manufacturers, Inc. ap¬ 
pear in said transcript of Hearing at page 186 et seq. 

6. During the past three years this applicant and other 
manufacturers engaged in the production of counter ice 
cream freezing units have had to contend with unfair com¬ 
petition and tactics not countenanced as fair competition 
in industry and which are prohibited under the provisions 
of the Federal Trade Commission Act, in that the said In¬ 
ternational Association of Ice Cream Manufacturers, Inc, 
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and its affiliated associations engage in disparagement and 
defamation of the counter ice cream freezer, have conspired 
to disseminate untruthful and hurtful propaganda among 
the members and associate members of said International 
Association of Ice Cream Manufacturers to be used in the 
defamation and disparagement of the counter freezer and 
in discouragement of sales thereof to prospective pur¬ 
chasers, and have impeded and harassed this applicant 
and the other manufacturers of the counter freezer 
by proposing and having introduced, under the guise of 
health regulation, bills to be enacted by various state legis 
latures and ordinances by various municipalities, which 
have for their purpose the foisting upon counter freezer 
manufacturers ihe intolerable expense incurred and made 

necessarv bv the normallv unsanitarv conditions which 
* » • • w 

would exist in a large plant engaged in the wholesale manu¬ 
facture of ice cream. 


7. That more specifically the unfair trade practices and 
violation of the provisions of the Federal Trade Commis¬ 
sion Act by the International Association of Ice Cream 


Manufacturers, Inc., and its affiliated associations are as 


follows: 


Disparagement and Defamation 

The International Association of Ice (’ream Manufac¬ 
turers and its allied State associations approach the ob¬ 
ject of eliminating the counter freezer through disparage¬ 
ment. 

(a) Propaganda has been and is continually published 
in numerous ice cream trade papers ridiculing the chance 
of a purchaser of a counter freezer to be able to operate it 
at a profit. This propaganda has been published through¬ 
out the countrv. Executives of the various ice cream com- 
panics have been induced to write articles unquestionably 
prepared by the International Association of Ice Cream 
Manufacturers. These articles assert, through a misappli¬ 
cation of costs in manufacture and amount of equipment 
necessary, that it is impossible for a purchaser of a 
21 counter freezer to operate it successfully and profit¬ 
ably. Various bulletins are being published from 
time to time in some of which advice is given that they be 
treated confidentially and not given to prospective purchas- 
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ors but the contents of such bulletins be learned and used 
in dissuading prospective purchasers from acquiring coun¬ 
ter freezers. 

(b) Tlie counter freezer has been purchased by the In¬ 
ternational Association of Ice Cream Manufacturers and/or 
its affiliated associations and operated at a disadvantage in 
order to give the type of counter freezer unit a tad name. 

Conspiracy and Harassment 

The International Association of Ice Cream Manufac¬ 
turers and its affiliated associations have resorted to the 
following acts of conspiracy and harassment: 

(a) Prospective jobbers of counter freezers who handle 
other lines of merchandise have been threatened that in the 
event they took on a line of counter freezers for sale to their 
trade that the ice cream interests would go into the whole¬ 
sale business, purchasing the same merchandise that the 
jobber is handling, and put him out of business through a 
price war. 

(b) That independent dairies, who are willing to furnish 
ice cream mix, have been intimidated and threatened with 
the loss of their regular customers unless thev gave their 
patronage to the wholesale ice cream manufacturers. 

(c) That there has been advocated the sale of ice cream 
mix to purchasers of counter ice cream freezers with in¬ 
structions to sell to them a good mix for a period of three 
or four weeks and then to scorch or otherwise harm the 
mix so that the ice cream frozen from it would be of an 


inferior grade. This in order to discredit the counter 
freezer, to cause dissatisfaction by the owner and to put him 
out of business. 

(d) That endeavor has been and is constantly being made 
to have the counter freezer unit classified as an ice cream 
factory by proposing new laws governing the manufacture 
of ice cream in the various states and thereby attempting 
to impose upon the user of the counter freezer all| the ex¬ 


pensive sanitary safeguards which are necessary in a plant 
engaged in the wholesale manufacture of ice creanL That 
these proposed laws are presented to legislatures land the 
governing bodies of municipalities, not for the purpose of 
protecting the health of the consuming public, but for the 
purpose of eliminating the retail manufeature of ice cream. 
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using the counter freezer, from competition in a fieid of in¬ 
dustry in which it has so long enjoyed a monopoly. 

While the counter freezer manufacturers have been suc¬ 
cessful in preventing the classification of the counter freez¬ 
er as an ice cream factorv bv disclosing that it meets all 
sanitary requirements, a great drain has been placed, and 
still continues, upon the resources of the counter freezer 
industry, which has hampered its growth and has prevented 
the consumer from enjoying the ice cream produced through 
the counter freezer unit. 

8. That there is submitted herewith as Exhibit “B” 
Memorandum giving the history and description of the 
counter freezer unit, the ice cream market, the manu- 
22 facture of ice cream, the activities of the Interna¬ 
tional Association of Ice Cream Manufacturers and 
its affiliated associations, and specific instances of matters 
complained of in this application, together with exhibits re¬ 
ferred to in said memorandum. 

WHEREFORE, it is prayed that your honorable Com¬ 
mission make an investigation of the matters complained of 
in this application and that there be issued and served upon 
the International Association of Ice Cream Manufacturers, 
Inc. et al. a complaint in the manner provided by law re¬ 
quiring the International Association of Ice Cream Manu¬ 
facturers, Inc. et al to appear and answer thereto on a day 
certain. 

Respectfully submit ted, 

i MILLS NOVELTY COMPANY 

By CHARLES R. POLLARD, Counsel 
Shoreham Building, 
Washington, D. C. 


October 7, 1933. 
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Exhibit B 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

Docket No. 2346 

In the Matter of 

International Association of Ice Cream Manufacturers, 

its officers and members, 

G. G. Kindervater, 

W. R. Cammack, 

Madison H. Lewis 
Robert C. Hibben, 

Individually and as President, Vice-President, Tfreasurer, 
and Executive Secretary, respectively, of said associa¬ 
tion. 

National Dairy Products Corp., 

The Borden Company, 

Golden State Company, Ltd. 

Midwest Dairy Products Corp., 

French-Bauer, Inc., and 

Southwest Utility Dairy Products Company, as members of 
said association. 

Complaint 

Pursuant to the provisions of an Act of Congress 
23 approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its 
powers and duties, and for other purposes”, the| Federal 
Trade Commission, having reason to believe that Interna¬ 
tional Association of Ice Cream Manufacturers, it^ officers 
’and members, and the following-named persons: G\ G. Kin¬ 
dervater, W. R. Cammack, Madison H. Lewis, and Robert 
C. Hibben individually and as President, Vice-President, 
Treasurer, and Executive Secretary, respectively, of said 
association, and the following-named corporations: Na¬ 
tional Dairy Products Corp., The Borden Company,, Golden 
State Company, Ltd., Midwest Dairy Products' Corp., 
French-Baur, Inc., and Southwest Utility 
Co., as members of said association, herei 
to as respondents, have been and are using 
of competition in commerce, as “commerce 


Dairy Products 
naffer referred 
unfair piethods 
is denned in 
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said Act of Congress, in violation of said Act, and it ap¬ 
pearing to said Commission that a proceeding by it in re¬ 
spect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

PARAGRAPH ONE: That the respondent Interna¬ 
tional Association of Ice Cream Manufacturers, hereinafter 
referred to as the association, is a corporation incorporated 
and existing under the laws of the State of Delaware, hav¬ 
ing its principal place of business in the City of Washing¬ 
ton, District of Columbia, to wit, the Barr Building; that its 
membership consists of approximately 500 wholesale ice 
cream manufacturers and distributors throughout the 
United States, of which number the following members are 
representative, National Dairy Products Corporation, a cor¬ 
poration, having its principal place of business in New York 
City, New York, Golden State Company, Ltd., a corpora¬ 
tion, having its principal place of business in San Fran¬ 
cisco, California, Midwest Dairy Products Corporation, a 
corporation, having its principal place of business in Du- 
Quoin, Illinois, French-Bauer, Inc., a corporation, having 
its principal place of business in Cincinnati, Ohio, and 
Southwest Utility Dairy Products Company, a corporation, 
having its principal place of business in Oklahoma City, 
Oklahoma; that the association’s membership also includes 
a number of affiliated state or regional ice cream associa¬ 
tions, who each have the right of electing one director to the 
Board of Directors of the International Association, upon 
the payment of an annual fee of Twenty-five ($25.00) Dol¬ 
lars; that G. G. Kindervater, W. R. Cammaek, Madison II. 
Lewis, and Robert C. Hibben, are respectively President, 
Vice-President, Treasurer and Executive Secretary of said 
association, in charge of and conducting its activities and 
affairs; that those hereinabove specifically named as mem¬ 
bers of the association respondent do not embrace the en¬ 
tire list or number of such members; that such members 
constitute a class so numerous, far-flung, and changing as 
to make it impracticable to specifically name each and every 
one of them as parties respondent herein; that those spe¬ 
cifically named herein are fairly representative of the 
whole; that all members of the aforesaid association respon¬ 
dent are also made parties respondent herein as a class of 
which those specifically named are representative; that 


FEDERAL TRADE COMMISSION ET AL. 


25 


said members of said association are hereinafter called the 
members. 

PARAGRAPH TWO: That in the course and conduct of 
the business, affairs, and activities of said association re¬ 
spondent, its officers and members respondent, they have 
been and are engaged in commerce among the several states 
and in trade, business, and commerce relating to, and af¬ 
fecting interstate commerce, as hereinafter alleged; that 
said members of said association and respondents herein 
purchase that milk and other ingredients and sup- 
24 plies in the course and conduct of their business from 
dairymen, producers, manufacturers, and distribu¬ 
tors in various states and cause such products and [supplies 
to be shipped and transported to their warehouse, places of 
business and to their customers from points in stages other 
than the states in which such respective points of destina¬ 
tion are located; and in the course of the sale and distribu¬ 
tion of their ice cream and other merchandise said respon¬ 
dents, cause their ice cream and other merchandise when 
sold to be shipped and transported pursuant to purchase or¬ 
ders from their warehouses, places of business, or direct 
from their suppliers to their customers at points in states 
other than the state in which such respective shipments 
originate; that except in so far as competition has peon re¬ 
strained. stifled, lessened, suppressed, eliminated or de¬ 
stroyed by the respondents as hereinafter alleged, each of 
the respondents have been and are engaged in thp course 
and conduct of such business, affairs, and activities in ac¬ 
tual and potential competition with counter ico| cream 
freezer operators and owners, and in direct or indirect com¬ 
petition with manufacturers and distributors thereof. 

PARAGRAPH THREE: That the association respon¬ 
dent’s business, affairs and activities in behalf of, and in 
cooperation with its members, throughout the several states, 
include among others, the holding of meetings, technical 
and advisory service, group insurance, statistical and ac¬ 
counting service, industry coordination, a special research 
bureau on counter freezers, and a legislative bureau which 
cooperates with health and food officials, and which keeps 
a record of all state and city legislation relating to ice cream 
and advises with its members in regard to such legislation 
as well as keeping them informed upon the progress of such 
legislation. 
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PARAGRAPH FOUR: That the avowed objects and 
purposes of the association respondent as set forth in Ar¬ 
ticle II of its By-Laws are as follows: 

“First: To promote and safeguard the common business 
interests of its members. 


“Second: To establish and maintain friendly relations 
among those engaged in ihe manufacture of ice cream. 

“Third: To take united action upon all matters affecting 
the welfare of the industry at large, and to regulate and 
correct abuses relative thereto .’ 7 


PARAGRAPH FIVE: 


That for more than three vears 


last past respondents have united in a common course of 
unfair competition and have cooperated and confederated 
together in a conspiracy to prevent, suppress, and delay the 
sale, marketing, installation, purchase, use of, and satis¬ 
fied operation of counter ice cream freezers, which is a legi¬ 
timate but highly competitive enterprise to the wholesale 
manufacture of ice cream by the respondents, by the fol¬ 
lowing unfair acts, tactics, methods, practices and things 
done or attempted to be done, and each of them, among 
others; to wit: 


(a) By the respondents frequently holding general and 
special meetings, and carrying on a large volume of corre¬ 
spondence, foR the interchange of information concerning, 
and the discussion and adoption of plans, measures, and 
procedure for the carrying out of their said undertak¬ 


ing. 

25 (b) By the respondents publishing, distributing, 

and disseminating among its members, bulletins and 
pamphlets, disparaging, defaming and discouraging the 
sale, purchase, use and operation of counter freezers, with 
the express intent and purpose that said members distrib¬ 
ute and disseminate the same among prospective purchas¬ 
ers and operators, or owners and operators of counter 
freezers. 

(c) By the Respondents soliciting and securing by fraud, 
misrepresentation, and other unfair means, alleged bona 
fide letters andj their contents from alleged dissatisfied pur¬ 
chasers, owners and operators of counter freezers, which 
criticize, disparage, defame and discourage the use of coun¬ 
ter freezers, and the copying, mimeographing, pianograph¬ 
ing, distributing and disseminating of the same among its 
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members, for the express purpose of said mempers and 
their salesmen distributing*, disseminating*, showing and 
conversing about the contents of said letters to prospective 
purchasers and operators, or owners and operators of 
counter freezers. 

(d) By the respondents boycotting, or threatening to 
boycott suppliers, distributors, and vendors of counter 
freezers, and by other means of intimidation, including pub¬ 
licity, condemnatory articles, and appeals to said suppliers’, 
distributors’, and vendors’ customers to file protests and 
refuse to continue dealing with said suppliers, distributors, 
and vendors, attempt thereby to coerce, do coerce and com¬ 
pel said suppliers, distributors, and vendors to refuse and 
refrain from handling and selling or continuing to handle 
and sell counter freezers. 

(e) By the respondents boycotting or threatening to boy¬ 
cott prospective purchasers and operators or owners and 
operators of counter freezers, and by other threats I and in¬ 


timidation, attempt to coerce, do coerce and compel said 
prospective purchasers and operators or owners anld oper¬ 
ators of counter freezers to refuse and desist from using 
and operating said counter freezers. 

(f) By the respondents attempting to prevail upon and 
prevailing upon creameries, milk products distributors, dis¬ 
tributors of ice cream mix and vendors of ice cream mix bv 
threats of loss of business, intimidation, and boycott^, to re¬ 
fuse to deliver ice cream mix, or to deliver inferior ice cream 
mix, or ‘‘scorched” ice cream mix to counter freezer oper¬ 
ators. 


(g) By the respondents working with the various city and 
state sanitary inspectors and officials to prevail upoii them 
and assist them in harrassing and interfering with pros¬ 
pective purchasers and operators or owners and operators 
of counter freezers to the extent of causing them great 
loss of time, heavy financial expense and forcing them to 
discontinue the installation of, or use and operation <J>f said 
counter freezers. 

(h) By the respondents approaching prospective pur¬ 
chasers and operators, or owners and operators of counter 
freezers, and offering to purchase said counter freezers at 
exorbitant prices so as to eliminate and remove such com- 
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petition, and to effect the return of said ice cream business 
to said respondents. 

(i) By the respondents offering* to reduce and reducing 
the wholesale price of ice cream to a prospective purchaser 
or operator, or to an operator, or owner, of a counter 
26 freezer so as to meet and destroy such counter 


freezer competition, with the further agreed and se¬ 
cret concerted plan of action, after such offer is accepted, 
and the counter freezer competition destroyed, that the 
wholesale price of ice cream to said former prospective pur¬ 
chaser or operator, or former operator or owner of said 
counter freezer shall be restored to the rate that prevails 
thoughout the territory, or district. 

(j) By the respondents coercing, prevailing upon and at¬ 
tempting to prevail upon prospective drug store purchasers 
and operators or drug store operators and owners of coun¬ 
ter freezers, through threats of setting up and operating 
competing drug stores, not to purchase, use and operate, 
or continue to use and operate counter freezers. 

(k) By the respondents preparing and sponsoring legis¬ 
lation and local ordinances, or amendments thereto, in bad 
faith, to be introduced and sponsored by its members, into 
the law-making bodies of the several states and cities, with 
the apparent purpose and guise of such legislation and 
local ordinances, or amendments thereto, clarifying, unify¬ 
ing and establishing a standard of sanitary regulations for 
the manufacture of ice cream, but with the secret and un¬ 
disclosed unlawful purpose and intent behind such legisla¬ 
tion and local ordinances, or amendments thereto, and the 
undisclosed unlawful effect of the provisions of the same be¬ 
ing to destroy or suppress the growth of competition from 
counter freezers and making it impossible or practically im¬ 
possible for prospective purchasers and operators of coun¬ 
ter freezers to enter the field, or for operators, and owners 
of counter freezers to continue in the field; that the true in¬ 


tent of the respondents in preparing and sponsoring such 
legislation and local ordinances, or amendments thereto, is 
shown in the following situation, among others, that as soon 
as thev succeeded in introducing the same thev used this 
pending legislation or pending local ordinance, or pending 
amendment or amendments thereto, as a threat, club, or co¬ 
ercive measure to delay and defeat the purchase of counter 


FEDERAL TRADE COMMISSION ET AL. 


29 


freezers, and eliminate the continued use and competition 
of counter freezers; that the bad faith of the respondents 
in preparing and sponsoring such legislation and local or¬ 
dinance or amendments thereto, is shown by the fallowing 
situation, among others, that the proposed provision that 
all ice cream mix must be pasteurized at the point of freez¬ 
ing—a requirement which would work an extreme hard¬ 
ship on counter freezer operators, and owners—wajs 4 4 soft 
pedalled” and laid aside, because it was found th^t many 
of their own members could not meet this regulation (without 
heavy expense; and in the additional situation, among oth¬ 
ers, that in their zeal to secure stringent regulations which 
could be met by the respondents but not by the counter 
freezer operators, and owners, several of the member re¬ 
spondents presented bills, ordinances, or amendments there¬ 
to, to their respective law-making bodies which were de¬ 
feated because of their unnecessarily drastic provisions, 
with the result that the association respondent began ad¬ 
vising the member respondents to avoid setting up these 
specific drastic regulatory provisions in proposed statutes, 
ordinances, or amendments thereto; but rather tc} make 
these proposed enactments general in nature with a| provi¬ 
sion that a supervisory authority set up appropriate regu¬ 


lations for the carrying out of the act, ordinance, or amend¬ 
ment, with it being secretly pointed out to the member re¬ 
spondents that the chances of getting drastic regulations 
directed against the installation, use and operation o: ? coun 
ter freezers adopted by such an administrative authority 
was much better than getting them approved by the law¬ 
making bodies. 

27 (1) By the respondents threatening to prepare, in¬ 

troduce and sponsor prohibitive state legislation, 
local ordinances, and amendments thereto, as set fcjrth in 
subparagraph (k) above, it* prospective purchasers and op¬ 
erators of counter freezers do not desist from purchasing 
said counter freezers, and operators and owners of counter 
freezers do not desist from using and operating said counter 
freezers. 

(m) By the respondents using other collective and indi¬ 
vidual means to carry out and make effective their afore¬ 
said undertaking. 
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PARAGRAPH SIX: That the above alleged unfair acts, 
tactics, methods, practices, and things done or attempted to 
be done, and ieach of them, by the respondents, collectively 
and individually, have tended and still tend to, and did and 
do restrain, hinder, discourage and delay prospective pur¬ 
chasers and operators of counter freezers from purchasing, 
installing and operating counter freezers; and have tended 
and still tend to, and did and do restrain, hinder and dis¬ 
courage owners and operators of counter freezers from 
continuing to use and operate counter freezers; with the re¬ 
sult that competition in the manufacturing, making, prepar¬ 
ing, and selling of ice cream is undidv and illegally ob- 
‘structed and hindered, and consumers have been and are 
deprived of the advantage in price, quality, and otherwise, 
which they would obtain from the natural flow of commerce 
in ice cream under conditions of free competition; where¬ 
fore, said unfair acts, tactics, methods, practices, and things 
done or attempted to be done, and each of them, by the re¬ 
spondents, collectively and individually constitute unfair 
methods of competition in commerce within the intent and 
meaning, andjin violation of Section 5 of said Act approved 
September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for 
other purposes”. 

WHEREFORE, THE PREMISES COXSIDERED, the 
Federal Trade Commission on this 27th dav of March, 
A. D., 1935, now here issues this its complaint against said 
respondents, stating its charges in that respect as herein¬ 
above set out. 

Notice 


Notice is hereby given you, International Association of 
Ice Cream Manufacturers, its officers and members; G. G. 


Kindervater, W. R. Cammack, Madison II. Lewis, and Rob¬ 
ert C. Hibben, individually and as President, \ ice-Presi¬ 
dent, Treasurer, and Executive Secretary, respectively, of 


said association: National Dairy Products Corp., The Bor¬ 


den Company, Golden State Company, Ltd., Midwest Dairy 
Products Corp., French-Bauer, Inc., and Southwest Utility 
Dairy Products Company, as members of said association, 
respondents herein, that the 3rd day of May, A. D., 1935., at 
2:00 o’clock in the afternoon, is hereby fixed as the time, 
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i 

and the offices of the Federal Trade Commission in the City 
of Washington, D. C., as the place, when and wherfe a hear¬ 
ing will be had on the charges set forth in this complaint, 
at which time and place you shall have the right, under said 
Act, to appear and show cause why an order should not be 
entered by said Commission requiring you to cease and de¬ 
sist from the violations of law charged in the complaint. 

\ on are notified and required, on or before the twentieth 
day after service upon you of this complaint, to file 
28 with the Commission an answer to the complaint. 

If answer is filed, and if your appearance at the place 
and on the date above stated be not required, due notice to 
that effect will be given you. The rules of Practice adopted 
by the Commission with respect to answers or failures to 
appear or answer (Pule V) provide as follows: 


(a) In case of desire to contest the proceeding, the respon¬ 
dent shall, within 20 days from the service of the coinplaint, 
file with the Commission an answer to the complaint. Such 
answer shall contain a short and simple statement of the 
facts which constitute the ground of defense. Respondent 
shall specifically admit or deny or explain each of the facts 
alleged in the complaint, unless respondent is without 
knowledge, in which case respondent shall so state, such 
statement operating as a denial. Any allegation of the 
complaint no specifically denied in the answer, unless re¬ 
spondent shall state in the answer that respondent is with¬ 
out knowledge, shall be deemed to be admitted to be true, 

and mav be so found bv the Commission. 

* * 

(1)) In the case respondent desires to waive hearing on 
the charges set forth in the complaint and not to congest the 
proceeding, the answer may consist of a statement f;hat re¬ 
spondent consents that the Commission may make, enter, 
and serve upon respondent an order to cease and desist from 
the violations of the law alleged in the complaint, or that 
respondent admits all the allegations of the complaint to be 
true. Any such answer shall be deemed to be an ad:nission 
of all the allegations of the complaint, to waive a hearing 
thereon, and to authorize the Commission, without a trial, 
without evidence, and without findings as to the facts or 


other intervening procedure, to make, enter, issue and serve 


upon respondent: 
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(c) In cases arising under Section 5 of the Act of Con¬ 
gress approved September 26, 1914, entitled “An Act to 
Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes” (the Federal Trade 
Commission Act), 

**#**•**#♦ 

—an order to cease and desist from the violations of law 
charged in the complaint. 

********* 

(f) Failure of the respondent to appear or to file answer 
within the time as above provided for shall be deemed to be 
an admission of all allegations of the complaint and to au¬ 
thorize the Commission to find them to be true and to waive 
hearings on the charges set forth in the complaint. 

IN WITNESS WHEREOF, The Federal Trade Commis¬ 
sion has caused this, its complaint, to be signed by its Sec¬ 
retary, and its official seal to be hereto affixed at Washing¬ 
ton, D. C., this 27th day of March, A. D., 1935. 

Bv the Commission: 

i OTIS B. JOHNSON, 

(Seal) Secretary. 
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The Borden Company, 

Golden State Company, Ltd., 

Midwest Dairy Products Corporation, 

French-Bauer, Inc., and I 

Southwest Utility Dairy Products Company, asl members 
of said association. I 

I 

Motion of International Association of Ice Cream Manufac¬ 
turers to Strike 

COMES NOW the above-named Association apd, by its 
counsel, moves the Commission: ! 

I. To strike from the Complaint Paragraph Five (g), 
(k), and (1), which reads as follows: 

44 PARAGRAPH FIVE: That for more than thlree vears 

%> 

last past respondents have united in a common bourse of 
unfair competition and have cooperated and confederated 
together in a conspiracy to prevent, suppress, and frelay the 
sale, marketing, installation, purchase, use of, and! satisfied 
operation of counter ice cream freezers, which is I a legiti¬ 
mate but highly competitive enterprise to the Wholesale 
manufacture of ice cream by the respondents by the follow¬ 
ing unfair acts, tactics, methods, practices and things done 
or attempted to be done, and each of them, among others; 
to wit: 

******: *• * * 

44 (g) By the respondents working with the various city 
and state sanitary inspectors and officials to prevail upon 
them and assist them in harrasing and interfering with 
prospective purchasers and operators or owners afid oper¬ 
ators of counter freezers to the extent of causing th^m great 
loss of time, heavy financial expense and forcing them to 
discontinue the installation of, or use and operatioii of said 
counter freezers. 

##*#•-***# 

44 (k) By the respondents preparing and sponsor- 
30 ing legislation and local ordinances, or amendments 
thereto, in bad faith, to be introduced and sponsored 
by its members, into the law-making bodies of the several 
states and cities, with the apparent purpose and guise of 
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such legislation and local ordinances or amendments there¬ 
to, clarifying,| unifying and establishing a standard of sani¬ 
tary regulations for the manufacture of ice cream, but with 
the secret and undisclosed unlawful purpose and intent be¬ 
hind such legislation and local ordinances, or amendments 
thereto, and the undisclosed unlawful effect of the provi¬ 
sions of the same being to destroy or suppress the growth 
of competition from counter freezers and making it impos¬ 
sible or practically impossible for prospective purchasers 
and operators of counter freezers to enter the field, or for 
operators, and owners of counter freezers to continue in the 
field; that the true intent of the respondents in preparing 
and sponsoring such legislation and local ordinances, or 
amendments thereto, is shown in the following situation, 
among others, that as soon as they succeeded in introducing 
the same they used this pending legislation or pending local 
ordinances, or pending amendment or amendments there¬ 
to, as a threat, club, or coercive measure to delay and defeat 
the purchase of counter freezers, and eliminate the con¬ 
tinued use and competition of counter freezers; that the 
bad faith of the respondents in preparing and sponsoring 
such legislation and local ordinances or amendments there¬ 
to, is shown by the following situation, among others, that 
the proposed provision that all ice cream mix must be pas¬ 
teurized at the point of freezing—a requirement which 
would work an extreme hardship on counter freezer opera¬ 
tors, and owners—was ‘soft pedalled' and laid aside, be¬ 
cause it was found that many of their own members could 
not meet this regulation without heavy expense; and in the 
additional situation, among others, that in their zeal to 
secure stringent regulations which could be met by the re¬ 
spondents but not by the counter freezer operators, and 
owners, several of the member respondents presented bills, 
ordinances, or amendments thereto, to their respective law¬ 
making bodies which were defeated because of their un¬ 
necessarily drastic provisions, with the result that the as¬ 
sociation respondent began advising the member respon¬ 
dents to avoid setting up these specific drastic regulatory 
provisions in proposed statutes, ordinances, or amend¬ 
ments thereto: but rather to make these proposed enact¬ 
ments general in nature with a provision that a supervisory 
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authority set up appropriate regulations for the carrying 
out of the act, ordinance, or amendment, with it i being se¬ 
cretly pointed out to the member respondents j that the 
chances of getting drastic regulations directed against the 
installation, use and operation of counter freezers adopted 
by such an administrative authority was much better than 
getting them approved by the law-making bodies.! 

“0) By the respondents threatening to prepare, intro¬ 
duce and sponsor prohibitive state legislation, local ordi¬ 
nances, and amendments thereto, as set forth in subpara¬ 
graph (k) above, if prospective purchasers and qperators 
of counter freezers do not desist from purchasing said 
counter freezers, and operators and owners of counter 
freezers do not desist from using and operating said counter 
freezers.” 

This motion is made upon the ground that the subject 
matter of the above-quoted portions of the said Paragraph 
is not within the jurisdiction of this Commission for the 
following reasons: | 

31 (1) Citizens have the right, individually o[r collec¬ 

tively, to approach the legislative bodies of the States 
or political subdivisions thereof, and advocate or oppose 
the enactment of legislation. It is the exclusive function of 
such legislative bodies to determine upon the wisdom of 
such legislation and the motives of those who advocate or 
oppose its enactment. The enactment of legislation is a 
conclusive determination by a soverign power that it is in 
the public interest. The act of the legislature makes the 
persuasion lawful. The determinations of the legislative 
bodies are final and conclusive and are not subject to re¬ 
view by the courts, the executive branch of the Government, 
or independent Government commissions. This Commis¬ 
sion is not authorized to thrust itself between the citizen 
and his legislature in an effort to protect against “bad 
faith”. 

(2) Respondents having a lawful right to approach the 
legislatures of the States in support of any meausre^ which 
to them seem proper, the motive, even if bad, will not give 
this Commission jurisdiction over respondents’ acts in ap¬ 
proaching the legislature or render such acts unlawful. 

(3) The statement that citizens intend to exercise their 
lawful right to approach their legislatures in support of 
legislation is not an unlawful threat. 
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(4) The acts complained of do not involve or affect in¬ 
terstate commerce within the meaning of the Federal Trade 
Commission Act—especially wiiere the legislation piotects 
and promotes the public health by prescribing sanitary reg¬ 
ulations for manufacture and retail sales. 

(5) The cooperation of citizens with government officials, 
in the administration of local law's regulating manufacture 
and retail sales, does not and can not constitute an unfair 
method of competition in interstate commerce, regardless 
of the effect of such enforcement upon others. 

(6) The foregoing reasons apply equally to the relations 
of a citizen to any political subdivision of a State having 
legislative or quasi-legislative powers. 

II. To strike from Paragraph Five (m) of the Complaint 
the words “and individual”; and to strike from Paragraph 
Six of the Complaint the w'ords “collectively and individ¬ 
ually” wffierever appearing in such Paragraph. 

This motion is made upon the ground that it the C om- 
plaint charges any one of the respondents with having done 
'individually, and not in combination or conspiracy with 
other respondents, any of the acts alleged therein, the C om- 
plaint is bad for the following reasons: 

(1) It is duplicitious and multifarious, since it seeks to 
charge in a single count a conspiracy among the respon¬ 
dents to restrain interstate commerce by certain specific 
means and to 1 charge also some of the individual members 
of the Association with doing some or all of the acts speci¬ 
fied, not in combination with other respondents but acting 
independently and individually. This can be done in a 


single count. 

(2) If the Commission seeks by this language to 
32 charge'the members of the Association as such and 
some of the members as individuals not acting in the 
conspiracy, there is a manifest misjoinder of parties defen¬ 
dant. The individual and corporate members of the Asso¬ 
ciation can not be joined as respondents in the same Com¬ 
plaint for acts for winch individual respondents alone are 


responsible. ,,, 

(3) If it is intended by the language “and individual 

and “individually and collectively” to charge the individ¬ 
ual members for acts done not in combination oi conspiiac\ 
and to issue an order against an individual member to cease 
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and desist from whatever acts may be proven to have been 
committed by him, then the Complaint violates the elemen¬ 
tary principles of due process. The Complaint charges the 
commission of thirteen separate and distinct acts or prac¬ 
tices. There is no allegation which advises anv individual 
respondent or any member of the Association n^t specifi¬ 
cally named, which of the thirteen methods he i^ charged 
with having used not in combination. Every member is left 
wholly in the dark as to what he, individually, is charged 
with having done. He must prepare to defend all of the 
allegations when, in fact, he may be charged with the com¬ 
mission of only a few of them. This is contrary to all prin¬ 
ciples of due process. 

ALVORD AND ALVORD | 

By: ELLSWORTH C. ALVOftD, 

606 Munsey Building, 
Washington, D. C. 

Attorneys for International Associa¬ 
tion of Ice Cream Manufacturers. 

Exhibit I) 

UNITED STATES OF AMERICA [ 

BEFORE FEDERAL TRADE COMMISSION 

I 

At a regular session of the Federal Trade Commission held 
at its office in the City of Washington, D. C. 
on the 3rd day of August, A. D., 1935. 

Commissioners: 

Ewin L. Davis, Chairman 

Charles H. March | 

William A. Ayres, 

Garland S. Ferguson, Jr. 

In the Matter of International Association of Ice Cream 

Manufacturers, et al. 

Docket No. 2346. 

Order Granting Pari and Denying Part of Motion to Strike 

and Denying Motion to Dismiss . 

This matter coming on to be heard by the Federal Trade 
Commission on the Motions by the respondents to strike 
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certain paragraphs of the Complaint and to dismiss 

33 the entire Complaint, and the Commission having 

dulv considered said motion and the briefs filed in 
•> 

support thereof, and being fully advised in the premises: 

WHEREFORE IT IS ORDERED that respondents’ mo¬ 
tion to strike out sub-Paragraphs (g), (k) and (1) of Para¬ 
graph Five of the Complaint be and hereby is granted; and 
the balance of the motion to strike be and hereby is denied; 
and 

WHEREFORE IT IS FURTHER ORDERED that the 
respondents’ motion to dismiss be and hereby is denied; 
and that the matter be set down for hearing. 

By direction of the Commission. 

i OTIS B. JOHNSON, 

(Seal) Secretary. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

Docket No. 2346 

In the Matter of 

International Association of Ice Cream Manufacturers, its 
officers and members, 

G. G. Kindervater, 

W. R. Cammack, 

Madison II. Lewis, 

Robert C. Hibben, 

Individually and as President, Vice-President, Treasurer, 
and Executive Secretary, respectively, of said associa¬ 
tion, 

National Dairy Products Corporation, 

The Borden Company, 

Golden State Company, Ltd., 

Midwest Dairy Products Corporation, 

French-Bauer, Inc., and 

Southwest Utility Dairy Products Company, as members 
of said Association. 
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Motion of National Association of Counter Freezer Manu¬ 
facturers to Intervene and to Modify or V\acate the 
Order to Strike. 

COMES NOW the above-named National Association of 
Counter Freezer Manufacturers, an unincorporated asso¬ 
ciation, with its office and principal place of business 
34 in the Citv of Chicago, Countv of Cook, State of 
Illinois, and bv its counsel moves the Commission: 

I. To intervene in the above entitled cause, and jfor cause 
of intervention shows the following: 

1. The National Association of Counter Freezer Manu¬ 
facturers is a voluntary association, the membership of 
which consists of a majority of manufacturer^ of the 
counter type ice cream freezers. Its members are all ac- 
tivelv engaged in the manufacture of said counter freezers 
and the aggregate output of its membership constitutes not 
less than ninety per cent (90%) of all the counter freezers 
manufactured in the United States of America. l|ts mem¬ 
bers, in conducting the business of manufacturing counter 
freezers emplov over 10,000 men and has invested over 
$3,000,000.00. 

2. The National Association of Counter Freeze!* Manu¬ 
facturers and its membership has been and is vitally inter¬ 
ested in the instant proceeding from the momeni; that a 
complaint was issued by the Federal Trade Commission, 
inasmuch as the allegations made in that complaint seri- 

ouslv affect- the interests of counter freezer manufacturers 
%/ 

throughout the country, including members of the associa¬ 
tion. 

3. The counter freezer industry is practically in its in¬ 
fancy and has been, from the moment of its inception, 
harassed no end by the respondent, International Associa¬ 
tion of Ice Cream Manufacturers, and its members respon¬ 
dents herein. 

4. The National Association of Counter Freezer Manu¬ 
facturers is the only existing representative body of 
counter freezer manufacturers, and has at all times taken 
upon itself lawfully to protect and further the interests of 
its members. 
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5. The counter freezer industry, while new, is, neverthe¬ 
less, a great factor in the commercial and economic life of 
the entire Nation. While at the present time there are but 
5,000 counter freezers in operation in this country, never¬ 
theless, new counter freezers are being sold and installed 
throughout the country at the rate of fifty per day, and the 
rate of installation must of necessity increase in geometric 
progression to meet the demands of prospective purchasers. 

6. The product manufactured by the counter freezer can 
be said to affect the entire population of this country. It 
is alleged bw counter freezer manufacturers, and can be 
supported by facts, that the ice cream manufactured by a 
counter freezer is of superior quality and of more healtihful 
ingredients than ice cream manufactured and sold by whole¬ 
sale manufacturers of ice cream, respondents herein, and 
mav be sold to the ultimate consumer at considerablv less 
than its rival product; and because of the superiority of 
the product and economies in operation, wholesale manu¬ 
facturers of ice cream, who have enjoyed a virtual monop- 
olv for almost half a centurv, must, bv the inexorable laws 
of economics,! yield to the product manufactured by the 
counter freezer. 

7. That the ice cream industry is affected with a public 
interest requires no lengthy brief. The Bureau of Agricul¬ 
tural Economics of the Department of Agriculture points 

out that in the year of 1929 the combined output of 
35 ice cream and other frozen desserts required the use 

of 5,024,910,000 pounds of milk; that in 1932 the de¬ 
crease in the consumption of ice cream represented a loss 
in the farmers’ market of over 2,000,000,000 pounds of milk, 
as compared with 1929, which, in turn, decreased the farm¬ 
ers’ income bvjmany millions of dollars. It has been urged 
by the manufacturers of counter freezers, and in a mea¬ 
sure, the results of the last year have proven, that the ice 

cream manufactured in a counter freezer has actuallv in- 

* 

creased the demand for the product, and ultimately will 
substantially increase the total amount of ice cream con¬ 
sumed by the people of this country, benefiting not only the 
actual consumer of ice cream because of the superior and 
healthful quality of the ice cream, but also all industries 
engaged in supplying raw materials for the manufacture 
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of ice cream. Most certainly, the farmer will be benefited 
by the increased demand for milk and the possibility of 
paving* better prices for milk, during those seasons of the 
year when the supply is at its peak and when the dairy 
farmer needs the market most. In view of the fact that the 
dairy farmer constitutes almost fifty per cent of jhe popu¬ 
lation of this country, the effect of such increase iiji the con¬ 
sumption of ice cream upon the economic conditions of the 
countrv are obviously salutary. 

8. The National Association of Counter Freezer Manu¬ 
facturers, on behalf of its members, is vitally concerned 
in this proceeding, and in any steps which the Honorable 
Federal Trade Commission may take and in a|iv order 
which has been made or may be made in the future. Peti¬ 
tioner, for the better protection of its members anti for the 
ultimate good not only of the indswtry but also of the nation 
at large, petitions this Honorable Commission for an op¬ 
portunity to present all facts necessary and material. The 
Petitioner fears that such facts will not be presented unless 
its prayer is granted and its intervention allowed. 

9. The Petitioner and its members have been seriously 
affected by an order of the Federal Trade Commission 
granting a motion to strike out of paragraph Five sub-par¬ 
agraphs (g), (k) and (1) of the complaint in the; instant 
proceeding, and feels that it would be remiss in i^s duties 
and obligations to its members and to the citizen^ of this 
country if it did not avail itself of an opportunity to inter¬ 
vene in the instant proceeding to do whatever is within its 
power by way of presenting facts and evidence and filing 
briefs in order that a gross fraud and injustice be not per¬ 
petrated upon this nation at large. 

II. To modify or vacate an order to strike entered by 
the Federal Trade Commission herein on August 2, ’35 a 
copy of which is marked Exhibit A, attached hereto and 
made a part hereof, and in support of said motion to mod¬ 
ify and vacate the order to strike, shows as follows: 

1. The Federal Trade Commission is not vestpd with 
power to entertain motions to strike such as was Uiade by 
the respondents. 

(a) The complaint against respondents was issued after 
an exhaustive investigation of the acts complained t>f. The 
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motion to strike brought on by respondents was not ad¬ 
dressed to the facts or whether the Honorable Federal 
Trade Commission had sufficient evidence to sustain the al¬ 
legations, but was addressed to the legal question whether 
or not the subject matter contained in Complaint Para¬ 
graph Five (g), (k) and (1) was within the jurisdiction of 
the Federal Trade Commission. No hearing was had in 
this proceeding and the motion was decided purely 
36 on briefs submitted by both respondents and the at¬ 
torney for the Federal Trade Commission, both of 
which briefs argued questions of law and not of fact. 

(b) The Commission erred in entertaining this motion 
since it has no judicial powers but exercises only adminis¬ 
trative functions delegated to it bv the Federal Trade Com- 
mission Act, and it is for the courts and not the Commis¬ 
sion ultimately to determine all matters of law. Nor has 
the Federal Trade Commission power to make more than 
findings of fact which require confirmation by the courts 
before imposing any burden upon any of the parties to the 
inquiry. In entertaining this motion, the Honorable Fed¬ 
eral Trade Commission usurped the powers of the judicial 
branch of the government. 

2. Complaint Paragraph Five (g), (k) and (1) alleges 
subject matter sufficient to constitute unfair method of 
competition, pursuant to the Federal Trade Commission 
Act. 

(a) Congress, in enacting the Federal Trade Commis¬ 
sion Act intended that any proceeding brought by the 
Commission be not punitive nor remedial, but only preven¬ 
tive in the interest of the general public. It was the intent 
of Congress in enacting the Federal Trade Commission 
Act to prevent, not the commission of acts of unfair com¬ 
petition but the pursuit of unfair methods. 

(b) Congress, in enacting the Federal Trade Commis¬ 
sion Act did not undertake to define what practices should 
be deemed unfair, leaving that question to the determina¬ 
tion of the Honorable Federal Trade Commission, and 
whether the method of competitive practice was fair or 
unfair would depend upon special facts, and Congress im¬ 
posed upon the Commission the duty of finding the facts 
and the facts only, and it declared that findings of fact so 
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made, if duly supported by evidence, were to be taken as 
final. 

(c) It is the duty of the Federal Trade Commission to 
stop all those trade practices that have a capacity or ten¬ 
dency to injure competitors, quite irrespective of whether 
the specific practices in question have yet been denounced 
in common-law cases. 


(d) The validity of the legislation enacted by the legis¬ 
lative bodies of the states or political subdivisions at the 
behest of the respondents is not under consideration here, 
but only the motive, method and purpose of th^ respon¬ 
dents in sponsoring such legislation, and even though the 
legislation enacted in the manner alleged is not subject to 
attack, the method, motive and purpose of such person or 
persons sponsoring such legislation is, nevertheless, sub¬ 
ject to inquiry and attack. 

(e) The most innocent and constitutionally protected 
acts may become an unfair method of competition if exer¬ 
cised in bad faith with improper motive and purpose, and 
if made a step in a plot of general conspiracy, neither its 
innocence in and of itself nor the Constitution is sufficient 
to prevent its punishment. 

(f) The mere novelty of the acts alleged in Complaint 
Paragraph Five (g), (k) and (1) is no deterrent to reme¬ 
dial action by the Federal Trade Commission. Enactment 
by a legislative body can in no way give sanction to the 
persuasion exerted upon it by a person or persons when 

such persuasion was motivated by bad faith and im- 
37 proper intent, and the Federal Trade Commission 
may, nevertheless, inquire into such motive, intent 
and method and restrain any further persuasioij of the 
same character if exercised in bad faith with improper mo¬ 
tive and intent, as Congress intended that the function of 
the Federal Trade Commission be preventive. 

(g) The fact that some of the means whereby the inter¬ 

state traffic of counter freezer manufacturers was to be de¬ 
stroyed were acts within a state and the fact that (respon¬ 
dents themselves were not engaged in interstate commerce 
does not deprive the Federal Trade Commission of juris¬ 
diction so long as interstate commerce of the aggrieved 
parties is affected. ] 
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3 In granting the motion of the respondents to strike out 
that portion of tlie complaint which treats of the alleged 
unfair methods of the respondents in persuading legisla¬ 
tures of cities and states to propose and enact laws aimed 
at the destruction of the counter freezer industry, the Hon¬ 
orable Federal Trade Commission included in its order 
subdivision (!g) of Paragraph Five of the Complaint which 
does not allege any legislative activities on the part of re¬ 
spondents, but in substance alleges that respondents pre¬ 
vailed upon employees of cities and states of the United 
States to unduly harass and interfere with prospective pur¬ 
chasers and operators or owners of counter freezers for 
the purpose of eliminating the counter freezer as a rival 
in the ice cream field. It is submitted that the subject mat¬ 
ter of subdivision (g) is within the jurisdiction of the Fed¬ 
eral Trade Commission and that there is ample evidence 
to support the allegations contained in said paragraph, and 
if supported by evidence of which petitioner knows there 
is an abundance, may be enjoined. 

4. Immediately upon the filing of the order by the Fed¬ 
eral Trade Commission granting respondents’ motion to 
strike, the International Association of Ice Cream Manu¬ 
facturers caused to be issued a release to the press under 
date of August 6th, 1935, a copy of which is attached here¬ 
to marked Exhibit B and made a part hereof. 

In this release it will be observed that the International 
Association of Ice Cream Manufacturers declares that in 
granting this motion the Federal Trade Commission has 
vindicated respondents and approved the acts alleged in 
Complaint Paragraph Five (g), (k) and (1). This, in and 
of itself, should commend this motion to vacate and modi/y 
the order to strike to the discretion of the Federal Trade 
Commission. 

The Commission made no findings of fact with respect 
to the acts alleged in subdivisions (g), (k) and (1) either 
approving or disapproving the purpose, motive and intent 
of the respondents, and it is urged by the Petitioner herein 
that if this motion to vacate or modify is not granted, re¬ 
spondents will utilize the order to strike as a means of 
further encouraging improper legislative activities, uncon¬ 
scionable demands upon public officials and all other rep- 
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reliensible acts alleged in the aforementioned subdivisions 
(g), (k) and (1) of Paragraph Five of the complaint. Ob¬ 
viously, this cannot be the intention of the Honorable Fed¬ 
eral Trade Commission. 

5. The Petitioner feels that if an opportunity were 
granted to present additional facts and evidence and an 
opportunity afforded to file briefs and to present oral ar¬ 
gument in behalf of this motion, the Honorable Federal 
Trade Commission would reconsider its order to strike. 

WHEREFORE, Petitioner prays: 

38 I. That this petition to intervene be granted bnd that 
the same be allowed, ordered filed and be made a part 
of the record, and that the petitioner be allowed td appear 
in said proceedings by its officers, agents or counsel. 

II. That this petition to modify or vacate the order of 
the Honorable Federal Trade Commission to strike be 
granted and petitioner further respectfully requests an op¬ 
portunity to be heard in oral argument, and that ihe time 
and place for such argument on this motion be set] 


Respectfully submitted, 

NATIONAL ASSOCIATION OF COUNTER 
FREEZER MANUFACTURERS, 

Bv CHARLES R. POLLARli 
* / 

Attorney for Intervener , 

Shoreham Building, 
Washington, D. C. 

Of Counsel: 

BANK & POLLARD 


(COPY) 

Exhibit F 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

At a regular session of the Federal Trade Commission, 
held at its office in the City of Washington, D. 0., 
on the 17th day of August, A.D. 1935. 



46 


U. S. EX REL. NOVELTY COMPANY ET AL. VS. 


COMMISSIONERS: 

Ewin L. Davis, Chairman, 

Charles H. March, 

William A. Ayres, 

Garland S. Ferguson, Jr. 

DOCKET NO. 2346 
ORDER 

In the Matter of 

INTERNATIONAL ASSOCIATION OF ICE CREAM 

MANUFACTURERS, et al. 

The National Association of Counter Freezer Manufac¬ 
turers, by their counsel, Charles R. Pollard, Esq., having 
filed a petition to intervene in the above entitled proceed¬ 
ing, and a petition to modify or vacate the order of the 
Commission dated August 3, 1935, wherein respondents’ 
motion to strike subparagraphs (g), (k) and (i) of Para¬ 
graph Five of the complaint herein was granted by the 
Commission, and to be heard in oral argument on 
39 their said petition to modify or vacate; and the Com¬ 
mission having duly considered said petitions and 
being fully advised in the premises, 

IT IS ORDERED that said petition to intervene be and 
the same is herebv denied. 

IT IS FURTHER ORDERED that counsel for the Na¬ 
tional Association of Counter Freezer Manufacturers be 
notified that the Commission will hear oral argument on 
said petition to modify or vacate the order of the Commis¬ 
sion dated August 3, 1935, and the Commission hereby sets 
oral argument for Friday, August 23, 1935, at 2 P.M., at 
which time it will also hear argument of counsel for the 
respondents in opposition thereto. 

Bv direction of the Commission. 

(Signed) OTIS B. JOHNSON 

Secretary 
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(COPY) I 

Exhibit G I 

UNITED STATES OF AMERICA J 
BEFORE FEDERAL TRADE COMMISSIpN 

At a regular session of the Federal Trade Conimission, 
held at its office in the City of Washington, Dj. C., 
on the 23rd day of September, A. D. 1935 j 

COMMISSIONERS: I 

Ewin L. Davis, Chairman, j 

Charles H. March, 

William A. Ayres, 

Garland S. Ferguson, Jr., 

R. E. Freer 

DOCKET NO. 2346 
ORDER 

In the Matter of 

INTERNATIONAL ASSOCIATION OF ICE CREAM 

MANUFACTURERS, et al. 

The National Association of Counter Freezer Manufac¬ 
turers, by their counsel, Charles R. Pollard, Esq., having 
filed a petition to modify or vacate the order of the Com¬ 
mission dated August 3, 1935, wherein respondents’ motion 
to strike subparagraphs (g), (k) and (1) of Paragraph 
Five of the complaint was granted by the Commission, and 
to be heard in oral argument in respect thereto; And the 
Commission having heard oral argument in reference 
thereto, on August 23, 1935, and having duly considered the 
briefs filed, and being fully advised in the premises; 
40 IT IS ORDERED that the above petition by the 
National Association of Counter Freezer Manufac¬ 
turers be and hereby is denied. j 

By direction of the Commission. | 

(Signed) OTIS B. JOHNSON 
(SEAL) OTIS B. JOHNSON, 

Secretary. 
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41 Order 

Filed October 1 1935 

**###### 

Upon consideration of the petition of Mills Novelty Com¬ 
pany, Bastian-Blessing Company, R. E. Gebliardt & Com¬ 
pany, Russ Soda Fountain Company, Taylor Freezer Cor¬ 
poration, Tuthill Pump Company and National Associa¬ 
tion of Counter Freezer Manufacturers and of the appli¬ 
cation of Charles R. Pollard, their attorney, filed this first 
day of October, 1935, praying for a Rule to Show Cause 
why a Writ of Mandamus should not issue to the respon¬ 
dent, Federal Trade Commission, requiring it to take 
jurisdiction of and here determine certain matters and 
things alleged in a certain proceeding now pending before 
the Commission and identified upon its docket as Docket 
No. 2346, and why it should not vacate and set aside an 
order made by it striking sub-paragraphs (g), (k), and (1) 
of Paragraph 5 of its complaint identified by the docket 
number hereinbefore mentioned, it is this first day of Octo¬ 
ber, 1935, 

ORDERED, That the Federal Trade Commission be and 
it is hereby required to show cause why a Writ of Man¬ 
damus should not issue, directing and commanding it to 
take jurisdiction of and hear and determine the matters 
and things stated in sub-paragraphs (g), (k) and (1) of 
Paragraph 5 of a certain complaint now pending before it, 
identified as Docket No. 2346 upon the docket of said Com¬ 
mission, and why it should not vacate and set aside a cer¬ 
tain order made by it striking from its complaint the said 
subparagraphs hereinbefore mentioned, before the Court 
on the 15th day of October, 1935, at ten o’clock A. M. or as 
soon thereafter as counsel can be heard, provided a copy 
of this rule be served on said Commission on or before 
the 3d day of October, 1935. 

Bv the Court 

ALFRED A. WEHAT— 

Chief Justice . 

(MARSHAL’S RETURN) 

Served a cqpy of the within rule on the Respondent 
“Federal Trade Commission” by serving Mr. Johnson, 
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Secretary of the said Commission PERSONALLY 10/2/35 
JOHN B. COLPOYS, U. S. Marshal in and for the 

42 Dist. of Columbia By Thos R East Deputy U. S. 
Marshal K 

Respondent’s Amended Answer and Return to Petition for 

Writ of Mandamus . 

Filed November 21 1935 
******** 

To the Honorable Justices of the Supreme Court of the 
District of Columbia: 

Comes now Federal Trade Commission, respondent 
herein, and for its amended answer to the petitioner’s peti¬ 
tion filed in this cause, as well as by way of return to the 
rule to show cause herein issued, says: 

1. Respondent Commission admits this Honorable Court 
lias original jurisdiction in mandamus, but denies that the 
writ of mandamus lies for and in respect to the matters 
and things set forth in petitioners’ petition. 

II. 1. As to the allegations contained in the first para¬ 
graph of paragraph 2 of the petition, respondent Commis¬ 
sion is without information, and asks that strict proof be 
required by the Court. 

2. Respondent Commission admits the allegations con¬ 
tained in subdivision (a) of paragraph 2 of the petition. 

3. As to the allegations contained in subdivision (b) of 
the second paragraph of the petition, respondent Commis¬ 
sion denies any duty is imposed upon it by Section u of the 
Federal Trade Commission Act to issue and serve upon 
any person, partnership or corporation a complaint, unless 
it has reason to believe that the respondent is or has been 
using unfair methods of competition, and it shall appear 
to the Commission that a proceeding by it in respect; there¬ 
to would be to the interest of the public. 

The respondent Commission admits it is vested 

43 with power and authority, after hearing upc^n said 
complaint and after finding that the method 6f com¬ 
petition in question is prohibited by said Act creating said 
Commission, and still being of the opinion that the proceed¬ 
ing is in the interest of the public, to make a report, it writ¬ 
ing, stating its findings as to the facts, and to caus4 to be 

0 7 O 7 
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served on such person, partnership or corporation, an order 
requiring such person, partnership or corporation to cease 
and desist from using such method or methods of compe¬ 
tition. 

The respondent Commission admits it is an administra¬ 
tive body, but further avers that under the Act creating 
it and defining its powers and duties it also exercises quasi¬ 
judicial functions, in that in formulating its charges in a 
complaint, it is incumbent upon it to determine in the first 
instance the mixed questions of law and fact as to what 
methods of competition have been or are being used and 
whether they constitute unfair methods of competition with¬ 
in the intent and meaning of said Act; that, so far as re¬ 
lates to the subject matter of this proceeding, its powers 
and duties are created and defined by Section 5 of said Act, 
a copy of which is marked “Exhibit A ”, attached hereto, 
and is by this reference thereto made a part of this amended 
answer and return. Respondent Commission denies all 
other allegations contained in said subdivision (b). 

III. Respondent Commission admits the allegations con¬ 
tained in paragraph 3 of the petition. 

IV. Respondent Commission admits the allegations con¬ 
tained in paragraph 4 of the petition. 

44 V. 1. As to the allegations contained in the first 
paragraph of paragraph 5 of the petition, respon¬ 
dent Commission admits that it regularly and in due course 
issued the certain complaint referred to in said paragraph 
5 of the petition, and caused the same to be duly served on 
the respondents named therein; that the same, except sub- 
paragraphs (g), (k) and (1) of paragraph 5 thereof, is 
pending before respondent Commission in a proceeding 
known as Docket 2346. 

2. Respondent Commission denies the materiality of sub- 
paragraphs (g), (k) and (1) of paragraph 5 of the com¬ 
plaint, and denies the other facts set forth in the second 
sub-paragraph of paragraph 5 of the petition. 

3. As to the allegations contained in the remaining sub- 
paragraphs of paragraph 5 of the petition, respondent 
Commission admits that the respondents therein named in 
said complaint filed answer as alleged on June 24, 1935. 
Respondent Commission denies that the motions to strike 
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were filed after the said answers were filed, but on the con¬ 
trary avers that three of the resjDondents, including the In¬ 
ternational Association of Ice Cream Manufacturers, prior 
thereto, on, to-wit, June 20, 1935, filed in said Docket 2346 
the certain motion set forth in the petition herein as “ Ex¬ 
hibit C”. Respondent Commission denies that the motions 
to strike sub-paragraphs (g), (k), and (1) of paragraph 5 
of the complaint were based solely upon want or jurisdic¬ 
tion in the Commission, but avers that the motion contained 
many grounds other than that directed to jurisdiction, and 
was so taken by the respondent Commission. Respondent 
Commission denies that petitioners have set forlfh in full 
in their petition the grounds of the motion to strike, and 
refers the court to “ Exhibit C” attached to the petition. 
Respondent Commission further denies all othek allega¬ 
tions therein contained. 

45 VI. As to the allegations contained in paragraph 
6 of the petition, respondent Commission admits that 
briefs were filed in support of said motion and in opposi¬ 
tion thereto as alleged in the petition, and that on the 3rd 
day of August, 1935, the respondent Commission made and 
entered the certain order, a copy of which appears as “Ex¬ 
hibit D” with the petition herein; but respondent Commis¬ 
sion denies that said order was based solelv on lack of 

%f 

jurisdiction; but rather avers that in thus reviewing its 
action in embodying such sub-paragraphs in said complaint, 
it took into consideration all questions of the desirability 
of continuing said sub-paragraphs as a part of its Charges, 
and that after considering the entire record, and in the ex¬ 
ercise of its sound discretion, it struck said sub-paragraphs 
from its complaint, upon such grounds and for such reasons 
as were by it deemed to be good and sufficient, and in the 
interest of the public. Respondent Commission denies all 
other allegations therein contained. 

VII. As to the allegations contained in paragraph 7 of 
the petition, respondent Commission admits that on the 
14th day of August, 1935, the National Association oi Coun¬ 
ter Freezer Manufacturers filed in said Docket 2^46 the 
certain written motion, a copy of which appears as “Ex¬ 
hibit E” with the petition herein; and that Rule 71 of the 
Rules of Practice of the Commission as set forth in said 
paragraph 7 of the petition is a true copy of such rifle; but 
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respondent Commission denies all other allegations of fact 
and conclusions of law contained in said paragraph 7. 

VIII. Respondent admits the allegations contained in 
paragraph 8 of the petition. 

IX. As to the allegations of paragraph 9 of the 

46 petition, respondent Commission admits the filing of 
briefs and the making of oral arguments as therein 

alleged, but denies all other allegations therein contained. 

Respondent Commission denies that its action as alleged 
in paragraph 9 of the petition constituted leave to said Na¬ 
tional Association of Counter Freezer Manufacturers to 
intervene in Docket 2346 or that the facts alleged consti¬ 
tuted intervention by said Association. Respondent Com¬ 
mission alleges that the privileges so extended to said As¬ 
sociation were mere acts of grace, intended to confer and 
conferring on said Association no status as an intervener 
in said proceeding. The only status which said Association 
has in said Docket 2346 is that created bv the order of Re- 
spondent Commission set forth as “Exhibit F” with the 
petition herein. 

X. As to the allegations contained in paragraph 10 of the 
petition, the respondent Commission admits that it made 
and entered the certain order which appears as “Exhibit 
G ,? with the petition herein; but denies all other allegations 
therein contained. 

Further answering paragraph 10 of the petition, respon¬ 
dent Commission denies that Section 5 of the Federal Trade 
Commission Act makes it mandatory that respondent Com¬ 
mission issue a formal complaint against any person, part¬ 
nership or corporation, but, on the contrary, avers that the 
statute vests in the respondent Commission absolute dis¬ 
cretion to determine in each instance whether it will issue 
its complaint and that if it determines not to issue its com¬ 
plaint, its decision in that regard cannot be reviewed by the 
courts. 

The respondent Commission denies it ordered the sub- 
paragraphs in question stricken solely and only on the 
ground iof jurisdiction, but rather, avers that it gave 

47 careful consideration to all reasons assigned in briefs 
or oral argument in support of, and in opposition to, 

said motion to strike, and said motion to vacate and set 
aside the order made by the Commission sustaining said 
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motion to strike said portions of said complaint, among 
which reasons raised and argued by respondent were the 
following: that the Constitution of the United States was 
a bar to interference bv the Federal Government with the 
right of the citizen to petition his legislature; and that the 
facts alleged were not unlawful and did not constitute un¬ 
fair methods of competition; and that for reasons of policy 
and public interest the Commission should not censor the 
activities of persons appearing before the legislatures of 
the forty-eight states; and that not until it had duly con¬ 
sidered the whole record, and was fully advised in the prem¬ 
ises, did the respondent Commission exercise th]e discre¬ 
tionary powers vested in it by said Section 5 of said Fed¬ 
eral Trade Commission Act, and strike said sub-pa|ragraphs 
from its complaint, upon such grounds and for sucl|i reasons 
as were bv the Commission deemed to be good and sufficient 
and in the public interest. 

XI. Further answering the petition herein generally, re¬ 
spondent Commission says: 

1. The petition herein does not state facts sufficient to 
constitute a cause of action. 

2. The petition herein does not state facts sufficient to 
entitle petitioners to the relief prayed for, or to any relief. 

3. The certain proceeding now pending before respondent 
Commission, and known on the records of the Commission 
as Docket No. 2346, is based upon a certain compljaint, al¬ 
leged and fully set forth in the petition herein, issued pur¬ 
suant to the provisions of Section 5 of the certain 

48 statute referred to in the petition herein as tfie Fed¬ 
eral Trade Commission Act. 

4. The petitioners herein do not have any standing in this 
court to pray for the issuance to the respondent Ctommis- 
sion of a writ of mandamus. For “the formal complaint is 
brought in the Commission’s name; the prosecution is 
whollv that of the Government; and it bears the entire ex- 
pense of the prosecution. A person who deems himself ag¬ 
grieved by the use of an unfair method of competition is not 
given the right to institute before the Commission a com¬ 
plaint against the alleged wrongdoer. Nor may the Com¬ 
mission authorize him to do so. He may, of courseL bring 
the matter to the Commission’s attention and request it to 
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file a complaint. But a denial of his request is final. And 
if the request is granted and a proceeding is instituted, he 
does not become a party to it or have any control over it.” 
(Federal Trade Commission v. Klesner, 280 U. S. 19, 25). 

5. The question of whether a complaint shall or shall not 

issue; or what charges shall be embodied in its complaint; 

and what amendments or additions thereto or deletions 

therefrom shall be made at anv time is committed to the 

•> 

sound discretion of the Commission. 

6. The facts alleged in the petition show that the action 
taken by respondent Commission in denying the motion by 
petitioners to vacate and set aside the certain order there¬ 
tofore made by the Commission striking portions of said 
complaint, which action petitioners ask this court by writ 
of mandamus to require the respondent Commission to set 
aside, is such action as by law is submitted to the sound dis¬ 
cretion of the respondent Commission. 

7. The facts alleged in the petition show that the respon¬ 
dent Commission has taken final action upon the motion 
filed by petitioners and that said action may not be reversed, 

nor may respondent Commission be commanded to 
49 vacate or reverse it, by a writ of mandamus. 

8. Under said Federal Trade Commission Act, in 
determining the mixed question of law and fact as to what 
unfair methods of competition there was reason to believe 
respondents named in said complaint had been or were 
using, as the basis of the hearing to be given said respon¬ 
dents, the respondent Commission performed judicial or 
quasi-judicial functions. Xo appeal from nor review of its 
decision in that regard is provided in law and thereby it 
became and is final and not subject to review by mandamus. 

9. Bv the terms of said Section 5 the United States Cir- 
cuit Courts of Appeals and the United States Circuit Court 
for the District of Columbia are vested with exclusive juris¬ 
diction to review any proceeding had by or before respon¬ 
dent Commission under said Section 5; a review by all other 
courts and by any other methods is by necessary implica¬ 
tion denied. 

10. The respondent Commission’s order striking para¬ 
graphs 5(g), (k), and (1) of its complaint was administra¬ 
tive and procedural in character, and involved the best judg- 
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ment and discretion of the Commission, and as such, is not 
re viewable by this court. 

11. The respondent Commission’s order striding para¬ 
graph 5(g), (k), and (1) of its complaint was negative in 
character and the Federal Trade Commission Ac: does not 
provide for the review of such an order. 

12. The determination whether a complaint shall issue, 
or, having issued, shall be dismissed or modified jis for the 
respondent Commission, and, for the courts to control re¬ 
spondent’s action in that regard, except on appeal—and 
mandamus proceedings cannot be made to take the place of 
an appeal—would be an invasion by the judiciary of the 
functions delegated to the Federal Trade Commission by 

Congress under the Constitution. 

50 13. The decision of the respondent Comipission as 

matter of law was correct. 

WHEREFORE, respondent prays that the rule issued 
herein against said respondent Commission be discharged, 
that the petition herein be dismissed, and that respondent 
Commission have all other proper relief. 

FEDERAL TRADE COMMISSION 

Respondent. 

By W. T. KELLEY 

Chief Counsel 

MARTIN A. MORRISON 

Assistant Chief Counsel. 

WILBUR N. BAUGHMAN 

Attorney f n r Respondent. 

I, William T. Kellev, on oath, sav that I am Chief Counsel 
for the Federal Trade Commission, respondent herein, and 
that I have read the foregoing answer and know the con¬ 
tents thereof, and that I verily belief the matters sjtated in 
said answer to be true. i 

W. T. KEljLEY. 

Sworn to before me this 19th day of November, tL935. 

EDNA B. VINCEL 

(Seal) Notary Public. 

No objection to the filing of this Amended Answer— 

CHARLES R. POLLARD 
A tty for Petitioners — 
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Exhibit A 

Section 5 of the Federal Trade Commission Act (Act of 
September 26, 1914, c. 311, 38 Stat. 717, 719; U. S. C. A. 
Title 15, Sec. 45, pp. 254-7). 

51 Supreme Court of the District of Columbia 

Tuesday, January 27, 1936. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

##*#**# 

Upon consideration of the motion of International As¬ 
sociation of Ice Cream Manufacturers, a corporation, filed 
herein, for leave to intervene, it is ordered that said mo¬ 
tion be, and the same is hereby granted. 


Intervener's Answer and Return to Petition for Writ 

of Mandamus. 

Filed Januarv 14 1936 

* 

######* 

To the Honorable the Justices of the Supreme Court of 
the District of Columbia: 

Comes now, the International Association of Ice Cream 
Manufacturers, as intervener in the above-entitled pro¬ 
ceeding, and for its answer to the relators’ petition filed in 

this cause as iwell as bv wav of return to the rule to show 

* % 

cause herein issued, says: 

(1) Answering paragraph 1 of the petition, intervener 
admits that this Honorable Court has original jurisdiction 
to issue a writ of mandamus. 

(2) Answering the first subparagraph of paragraph 2 of 
the petition, iptervener denies that the counter freezer in¬ 
dustry is a great factor in the commercial and economic 
life of the nation; that it employs over 10,000 men; or that 
the industry of the relators is affected with a public inter¬ 
est. With respect to the other allegations contained 

52 in the first subparagraph of paragraph 2 of the pe¬ 
tition, intervener states that it is without knowledge 
thereof. 
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(2) (a) Intervener admits the allegations of subpara¬ 
graph (a) of paragraph 2 of the petition. 

(2)(b) Answering subparagraph (b) of paragraph 2 of 
the petition, intervener denies that under section 5 of the 
Federal Trade Commission Act any duty is imposed upon 
the respondent Commission to issue or serve upon any per¬ 
son the complaint described in section 5 of that Act; and 
intervener on the contrary avers that under said section 5 
the respondent Commission is vested with discretionary 
powers and may or may not issue such a complaint when¬ 
ever it shall have reason to believe that a person had been 
or is using an unfair method of competition in commerce 
and whenever it shall appear to the Commission that a pro¬ 
ceeding by it in respect thereof would be to the interest of 
the public. Intervener further avers that, even after the 
issuance of a complaint, the Commission is empowered, at 
any time prior to the entry of an order to cease and desist, 
to modify the complaint or to dismiss it in whole or in part. 
Intervener denies that under said Federal Trade Commis¬ 
sion Act any duty is imposed upon the respondent Com¬ 
mission to take testimony or evidence upon anv of the alle- 
gat ions of any complaint issued by it or to find ajiy facts 
or declare any findings of fact; intervener on the contrary 
avers that the respondent Commission, at any time prior 
to the filing of the transcript of the proceedings before 
it in the Circuit Court of Appeals, as proviced in section 
5, may modify or set aside in whole or in part any report 
or order issued or entered by it. Intervener denies that the 
question whether the method of competition pursued could 
reasonably be held to constitute an unfair method 
53 of competition within the meaning of the Act is a 
question of law’ necessarily reserved for decision by 
a proper court; and intervener on the contrary av^rs that 
such question is submitted, in the first instance, un|der the 
terms of the Act, to the sound discretion of the [respon¬ 
dent Commission, and that it need not come before a court 
unless and until a petition for review of an order of the 
Commission, or an application to enforce such an ofder, is 
filed in the Circuit Court of Appeals, as provided in section 
5 of the Federal Trade Commission Act. 

Further answering said subparagraph (b) of paragraph 
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2 of the petition, intervener avers that the respondent Com¬ 
mission is a quasi-judicial body whose duty it is in the first 
instance to determine whether or not a complaint .shall issue 
under section 5 of the Federal Trade Commission Act, and 
that in reaching its determination in this regard the re¬ 
spondent Commission is authorized to determine many pre¬ 
liminary questions of law, of fact, and of mixed law and 
fact, including the questions whether or not there is reason 
to believe that there has been the use of an unfair method 
of competition, whether or not it appears to the Commis¬ 
sion that a proceeding by it would be in the public interest, 
and whether or not the Commission is then prepared to 
proceed with the charges in question; and intervener avers 
that once the respondent Commission’s decision that a com¬ 
plaint shall not issue, or that a complaint once issued shall 
be modified or dismissed, has been made, it is not proper 
for this court to exercise its jurisdiction in mandamus to 
control or review the Commission’s action in such respect. 

(3) Answering paragraph 3 of the petition, intervener 
admits that the Commission adopted and promulgated rule 

4 of its Rules of Practice as set out in the said para- 
54 graph of the petition, but intervener avers that the 

said rule does not confer upon petitioner any right 

to demand that the Commission issue a formal complaint 

and further avers that the Commission can not bv anv rule 

• •/ 

of practice confer such right upon petitioner. 

(4) Answering the allegations of paragraph 4 of the pe¬ 
tition, intervener states that it is without knowledge 
thereof. 

(5) Answering the first subparagraph of paragraph 5 
of the petition, intervener admits the issuance of the com¬ 
plaint by the respondent Commission under title of “In 
the matter of the International Association of Ice Cream 
Manufacturers, its Officers and Members, et al. ” under 
Docket Xo. 2346, a copy of which is attached to the petition 
as “Exhibit B”, and intervener admits the service upon 
the respondents named in the said complaint in accordance 
with the rules of respondent Commission as alleged. With 
respect to the other allegations of the first subparagraph 
of paragraph 5 of the petition, intervener is without knowl¬ 
edge thereof but respectfully refers the Court to the answer 
of the respondent Commission filed herein. 
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Answering the second subparagraph of paragraph 5 of 
the petition, intervener denies that the charges <|)f the re¬ 
spondent Commission contained in Paragraph Ifive, sub- 
paragraphs (g), (k), and (1), of its complaint ar^ material 
parts of said complaint or that they allege practices con¬ 
stituting unfair methods of competition in commerce within 
the meaning of the Federal Trade Commission Act, or that 
they are injurious to the general public or to the relators 
herein. Intervener further denies that all acts constitu¬ 
ting unfair methods of competition in commerce Within the 
meaning of the Federal Trade Commission Act are re¬ 
quired by said Act to be noticed and considered by 
55 the Commission; intervener on the contrary avers 
that under said Act the respondent Commission is 
vested with discretionary powers and may or nra$ not in¬ 
stitute proceedings, as heretofore averred. 

Answering the third subparagraph of paragraiph 5 of 
the petition, intervener denies that its motion to strike 
subparagraphs (g), (k), and (1), of Paragraph Five from 
the complaint issued by the respondent Commission was 
filed subsequent to the filing of its answer to said com¬ 
plaint; and intervener on the contrary avers that the mo¬ 
tion to strike said subparagraphs was filed on of about 
June 20, 1935, and that its answer to said complaint was 
filed on or about June 24, 1935. Intervener denies that the 
said motion to strike was made solely upon the ground 
that the subject matter of the said subparagraphs \jyas not 
within the jurisdiction of the respondent Commission, and 
intervener denies that the grounds advanced in supbort of 
the said motion to strike were as alleged in the third subpar¬ 
agraph of paragraph 5 of the petition; intervener Ion the 
contrary avers that the grounds advanced by it in support 
of its said motion to strike included a denial that any pro¬ 
ceeding with respect to the subject matter of the sajd sub- 
paragraphs would be in the public interest, a denial that 
the matters alleged in said subparagraphs constituted un¬ 
fair methods of competition within the meaning pf the 
Federal Trade Commission Act, and a denial that th£ mat¬ 
ters alleged in said subparagraphs presented a situation 
wherein the Commission, acting under the sound discretion 
vested in it by the Federal Trade Commission Act, should 
determine further to proceed. 1 
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(6) Intervener admits the filing of briefs as alleged in 
paragraph 6 of the petition, and further admits the issu¬ 
ance of the order by the respondent Commission on the 3rd 
of August as alleged; but intervener denies that the 
decision of the respondent Commission embodied 

56 in the said order was based solely on the grounds 
advanced by respondents in their said motion to 

strike; intervener on the contrary avers that the order 
itself states no grounds, and that the Commission, in dis¬ 
posing of th<* question before it, was entitled to consider 
anv facts found in the course of its investigation, or other- 
wise in its possession, any points of law or questions of 
policy brought to its attention, and any and all questions 
of fact, law, or policy which it could have considered in de¬ 
termining whether such paragraphs should be made a part 
of the complaint in the first instance. Intervener avers that 
its counsel, in arguing orally before the Commission prior 
to the issuance of said order, brought to the attention of 
the Commission many grounds other than those named in 
the motion papers and briefs, including the absence of pub¬ 
lic interest and the inadvisability of the Commission un¬ 
dertaking to censor the motives of persons appearing be¬ 
fore the legislatures of forty-eight States and the law¬ 
making bodies of innumerable municipalities. 

For further answer to the allegations of paragraph 6 
of the petition, intervener respectfully refers the Court to 
the opening sentence of paragraph 10 of the petition here¬ 
in, wherein relators themselves allege that the Commission, 
in deciding whether to vacate its order dropping subpara¬ 
graphs (g), (k), and (1), took under consideration a written 
transcript of the oral argument on the motion to vacate, 
held at the offices of the Commission in Washington on 
August 23, 1935. at which oral argument counsel for inter¬ 
vener presented many objections other than jurisdictional 
to the reinstatement of the said subparagraphs, including 
the objections theretofore advanced in oral argument be¬ 
fore the issuance of the order striking the said subpara¬ 
graphs, as will more fully appear from an examination of 
said transcript of the argument, now on tile with the 

57 Commission, a copy of which is attached hereto, 

marked “Exhibit B”, and made a part hereof as 

fullv as if set forth verbatim herein. 
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For further answer to the allegations of paragraph 6 of 
the petition, intervener refers the Court to paragraph VI 
of the answer filed by the respondent Commissiojn herein. 

(7) Answering paragraph 7 of the petition, intervener 
admits the filing of a motion to intervene and the] filing of 
a motion to modify or vacate the Commission’s order strik¬ 
ing the said subparagraphs, by the National Association 
of Counter Freezer Manufacturers, and intervener admits 
that the grounds advanced by the said Associatioii to sup¬ 
port its said motion to vacate or modify were ds in the 
first and second subparagraphs of paragraph 7 of their 
petition herein alleged; but intervener avers that, while 
these two motions were contained in a single paper, they 
were separate and distinct motions passed upon separately 
and distinctly by the Commission. Intervener denies that 
the relator National Association of Counter Freezer Man¬ 
ufacturers, in seeking so to intervene and to modify or 
vacate the Commission’s order, acted in the public inter¬ 
est. Intervener is without knowledge with respect to the 
other allegations of paragraph 7 of the petition. | 

(8) Intervener admits the allegations of paragraph 8 of 
the petition. 

(9) Answering paragraph 9 of the petition, intervener 
denies that, as a matter of law, the order of the Commis¬ 
sion referred to above as “Exhibit F”, or the hearing of 
oral argument upon relator’s motion to vacate or modify 

said order, or the granting of leave to counsel for 
58 relator to file briefs, or any or all of these things to¬ 
gether, constituted a qualified intervention under 
Rule 7 of the Rules of Practice before the respondent Com¬ 
mission; intervener on the contrarv avers that tlnfe order 
of the Commission speaks for itself and that the denial of 
the relator’s motion to intervene in the Commission pro¬ 
ceedings was absolute and unqualified, and intervener re¬ 
fers the Court to paragraph IX of the answer filed by re¬ 
spondent Commission herein. Intervener denies tnat by 
permitting counsel for the relator National Association 
of Counter Freezer Manufacturers to argue in support of 
their motion to vacate and by permitting them to file briefs 
to be considered in connection with the briefs filed by the 
Commission and the respondents, the terms and extent of 
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any qualified (intervention were defined; intervener on the 
contrary avers, on information and belief, that relator was 
permitted to appear, argue, and file briefs before the Com¬ 
mission purely as a matter of grace, and intervener again 
refers the Court to paragraph IX of the answer filed by 
respondent Commission herein. Intervener denies, on in¬ 
formation and belief, that the respondent Commission, by 
so permitting the relator to argue and file briefs, recog¬ 
nized any interest which the National Association of Coun¬ 
ter Freezer Manufacturers had in the subject matter of 
said complaint or that it thereby recognized any public 
interest involved in the proceedings. With respect to the 
other allegations in paragraph 9, intervener is without 
knowledge thereof, but respectfully refers the Court to 
the answer filed by respondent Commission herein. 

(10) Intervener admits the allegations of the first sub- 
paragraph of paragraph 10 of the petition. 

Answering the second subparagraph of paragraph 10 
of the petition, intervener denies that any of the 
59 relators is vitally interested in the complaint issued 
by the respondent Commission or in the proceedings 
to be had thereunder, and on the contrary avers that the 
relators have shown no interest entitling them to intervene 
in the Commission’s proceeding nor have they shown any 
interest entitling them to petition for mandamus. With 
respect to the bther allegations of the second subparagraph 
of paragraph 10 of the petition, intervener is without 
knowledge thereof. 

Answering the third subparagraph of paragraph 10 of 
the petition, intervener denies that the respondent Com¬ 
mission is an administrative body vested and empowered 
with no judicial jurisdiction whatsoever, and on the con¬ 
trary avers that the respondent Commission is a quasi¬ 
judicial body vested with wide discretion under the Fed¬ 
eral Trade Commission Act, as hereinbefore averred. Re¬ 
spondent denies that the Federal Trade Commission Act 
imposes upon the respondent Commission any obligation or 
duty to issue or serve a complaint upon any person what¬ 
soever. 

Answering the fourth subparagraph of paragraph 10 of 
the petition, intervener denies that the respondent Com- 
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mission lias exclusive jurisdiction respecting th^ matters 
and things set forth in subparagraphs (g), (k), akd (1) of 
Paragraph Five of its complaint against this intervener, 
or that the Commission can be compelled by writ of man¬ 
damus to hear and determine the charges set forth in said 
subparagraphs. Intervener further denies that the re¬ 
spondent Commission, having issued its complaint, is un¬ 
der a ministerial dutv to hear testimony and witnesses in 

*• * 

support of and in opposition to said complaint, and re¬ 
spondent on the contrary avers that the Commission’s com¬ 
plaint is within the control of the Commission, and subject 
to amplification, modification, or dismissal at any time 
prior to the filing of a transcript of the Commission 
60 proceedings with the Circuit Court of Appeals in 
pursuance of a petition to review a Commission or¬ 
der or on application for enforcement of such an order, as 
provided in section 5 of the Federal Trade Commission 
Act. Intervener denies that the respondent Corpmission, 
in dropping subparagraphs (g), (k), and (1) from Para¬ 
graph Five of its complaint, did so solely on the ground 
that the said Commission was without jurisdiction, and on 
the contrary refers this Court to intervener’s answer, and 
to the respondent Commission’s answer, to paragraph 6 of 
the petition herein. Intervener denies that in denying the 
motion of the National Association of Counter Freezer 
Manufacturers to vacate and set aside its order striking the 
said subparagraphs, the respondent Commission erred, or 
that it refused to take jurisdiction with respect to the said 
subparagraphs; intervener on the contrary avers that the 
respondent Commission took jurisdiction with respect to 
the subject matter of said subparagraphs and determined 
in its discretion that it should not proceed further with 
its complaint in respect thereof; and intervener avers that 
this determination by respondent Commission was in all re¬ 
spects correct. 

Answering the fifth subparagraph of paragraph 10 of 
the petition, intervener denies that relators are without 
remedy to proceed in respect to the matters and things al¬ 
leged in their petition, save only and except by application 
for a writ of mandamus if said alleged acts of respondents 
are unlawful; but on the contrary, intervener avers that in 
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such event relators have other adequate remedies for any 
damages sustained or threatened to them. 

With respect to all allegations of paragraph 10 not here¬ 
inbefore specifically denied, intervener is without knowl¬ 
edge thereof, but respectfully refers the Court to the an¬ 
swer of respondent Commission herein. 

(11) As a general answer to the entire petition 

61 herein, intervener says that the petition does not 
state facts entitling relators to the relief prayed for, 

or to any relief whatsoever, because: 

(a) The facts alleged do not show the relators to have any 
standing in court to pray for the issuance of a mandamus 
with respect to the subject matter of the petition. 

(b) The felator National Association of Counter Freezer 
Manufacturers is an unincorporated association which can 
neither sue nor be sued. There is accordingly a fatal mis¬ 
joinder of parties plaintiff. 

(c) Until a transcript of record is filed in a Circuit Court 
of Appeals of the United States, as provided in section 5 of 
the Federal Trade Commission Act, the Commission re¬ 
tains complete control over its proceedings and u mav at 
any time, upon such notice and in such manner as it shall 
deem proper, modify or set aside, in whole or in part, any 
report or any order made or issued by it under this sec¬ 
tion” 

(d) Under general principles of law governing procedure 
before administrative bodies, the Commission was author¬ 
ized to reverse its original decision that the formal com¬ 
plaint issued should include the matters alleged in Para¬ 
graph Five, subparagraphs (g), (k), and (1), and to dismiss 
the complaint as to those paragraphs. 

(e) Mandamus will not issue to control the manner in 
which an administrative body, performing quasi-judicial 
functions, shall exercise its discretion. The Federal Trade 
Commission is an administrative body, vested with discre¬ 
tion, under the Federal Trade Commission Act, to deter¬ 
mine, on considerations of public interest, public policy, 
and a proper interpretation of the applicable law, whether 

a complaint shall issue and what charges shall be in- 

62 eluded in that complaint. Its determination in this 
respect is not controllable by this or any other court. Only 
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where a cease and desist order issues may a court 


intervene, and then only in the manner and undef the con- 


properly 


Commis- 

instance 


ditions prescribed in the Act. The Federal Trade 
sion has exercised its discretion in the present 
after giving extended consideration to public interest, pub¬ 
lic policy, and a proper interpretation of the l^w. The 
Commission may not now, any more than before it gave 
the matter that extended consideration, be required by a 
mandamus to proceed with the charges asserted against in¬ 
tervener and its members. 

(f) The Commission’s order striking subparagraphs (g), 
(k), and (1) of Paragraph Five of its complaint wab admin¬ 
istrative and procedural, and negative in character, bind¬ 
ing no one. No appeal from, or review of, such an order 
will lie, either by way of mandamus or otherwise. 

(g) The Commission’s order striking subparagrajphs (g), 
(k), and (1) from Paragraph Five of its complaint is not 
shown to have been entered solely on the grounds of lack 
of jurisdiction over the subject matter of said subpara¬ 
graphs. The order itself states no grounds. The grounds 
advanced by the respondents before the Commission, in 
their motions and briefs, were not exclusively jurisdictional. 
The contention was therein made that the facts alleged in 
these subparagraphs did not, for various reasons,] consti¬ 
tute unfair methods of competition within the meajmng of 
the Act. The Commission, moreover, in determining whether 
or not to proceed with the charges made in these subpara¬ 
graphs, was entitled to consider, and did in fact consider 
(see opening sentence of paragraph 10 of the petition here¬ 
in), not only the motions and briefs, but a)so any 

63 points made at oral argument and transcribed in the 
Commission’s records, as well as all the datja accu¬ 
mulated by the Commission, during a lengthy invest 
which might have had any bearing on the questions 
lie interest and public policy. 

(h) Assuming, however, that the Commission’^ order 
striking the said subparagraphs from its complaint was 
based on lack of jurisdiction only, that determinatioii, made 
after full hearing and extended consideration, was not so 
palpably wrong as to warrant its reversal by mandamus. 

(i) The Commission’s determination, both as to its juris¬ 
diction and otherwise, was as a matter of law correct. 


gation, 
pf pub- 


66 


U. S. EX HEL. NOVELTY COMPANY ET AL. VS. 


WHEREFORE, intervener prays for an order of this 
Court discharging the rule to show cause, denying the writ 
of mandamus, and dismissing the petition herein; and in¬ 
tervener further prays for all such other relief as to the 
Court may seem meet and proper. 

ALVORD & ALVORD 
By Ellsworth C. Alvord 
Attorneys for 

International Association of 
Ice Cream Manufacturers, 
et al. 


District of Columbia, ss: 

♦ 

Ellsworth C. Alvord, being first duly sworn, deposes and 
says that he is attorney for the International Association 
of Ice Cream Manufacturers, intervener herein; that he 
has read the: within and foregoing answer to the petition 
of relators herein and knows the contents thereof and the 
matters and things stated therein and that he verily be¬ 
lieves the same to be true. 

i ELLSWORTH C. ALVORD 

64 Subscribed and sworn to before me this 13th day 
of January, 1936. 

(Seal) ! RICHARD A. BUDDEKE 

My commission expires May 16, 1940. 

I hereby certify that I have served copies of the fore¬ 
going proposed answer and return to the writ of mandamus 
upon counsel for the relators and upon counsel for the re¬ 
spondent. 

A. Z. F. WOOD 

I ALVORD &ALVORD 

Jan. 14, 1936 
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Official Report of Proceedings 
before the 

FEDERAL TRADE COMMISSION 

Filed January 14 1936 
* 

Docket No. 2346 

In the Matter of International Association of Ic|: Cream 

Manufacturers, et al. 


Place Washington, D. C. 
Date August 23, 1935. 
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Met pursuant to notice, 2 o’clock p. m. 

Before: 

Ewin L. Davis, Chairman 

Charles H. March 

W. A. Avres 

Commissioners. 

Appearances: 

William T. Kellev Chief Counsel for the Federal Trade 
Commission. 

Major Charles P. Pollard, 

Harry W. Bank, and 

Harvev J. Srebnik, Attornevs for National Association 
of Counter Freezer Manufacturers, (Bank & Pollard, 
Shoreham Building, Washington, D. C.) 

Ellsworth C. Alvord, Attorney for International Asso¬ 
ciation of Ice Cream Manufacturers (Alvord & Al¬ 
vord, Munsey Building, Washington, D. C.) 

66a Poland S. Morris and 

Morris Duane, Attorneys for The Burden Company 
(Duane, Morris & ITerkscher, 1617 Land Title 
Building; The Borden Company, 350 Madison Ave¬ 
nue, New York City). 

Adrien F. Busick and 

Pobert S. Gordon, Attorneys for National Dairy Prod- 

• « 

nets Corporation (Davies, Beebe, Busick & Pich- 
ardsoii, 815 Fifteenth Street, Washington, D. C.). 


67 Proceedings. 

The Chairman: Gentlemen, we are ready to take up this 
motion, now. 

Mr. Kelley: May it please the Commission, the Respon¬ 
dents in this case filed a motion to strike from the Commis¬ 
sion’s complaint subparagraphs (g), (k), and (1), para¬ 
graph 5. The Commission, after consideration, struck these 
paragraphs from the complaint. Subsequently, the counsel 
for the Association of Counter Freezer Manufacturers filed 
a motion to intervene, and to modify or to vacate the order 
of the Commission striking these paragraphs from the com¬ 
plaint. 
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The motion to intervene was denied. The Commission 
ordered an oral argument on the order striking the para¬ 
graphs from the complaint. Counsel for the Counter 
Freezer Manufacturers, and counsel for the Respondents, 
are here now to present argument on that questio|n. 

The Chairman: Gentlemen, how much time do fou think 
you will require for presenting your views on this motion? 

Mr. Pollard: If the Chairman, please, I attended the 
hearing during which Mr. Alvord presented the views of 
the Respondents, in this proceeding. At that time, my 
mouth was closed, because I did not have either the status 
of a party, or the granting by order of the opportunity of 
presenting the views of the National Association of 

68 Counter Freezer Manufacturers; and bearing that 
in mind, but with the assurance that I will not take 

anv more time than is absolutelv necessary, in covering 
this ground, important as it is, I should think it would take 
about an hour for us to present our side of this ejase: as¬ 
suming that, if there is anything to be answered, with re¬ 
gard to anvthing Mr. Alvord might sav, but a few minutes 
in rebuttal will be required. 

Mr. Alvord: If your Honors please, I think certainly we 
should have the same amount of time as Major Pollard has 
for the presentation of his case. I doubt if we shjdl need 
it, your Honor. I 

The Chairman: Equal time, of course, will be accorded to 
each side. That is the practice, of course, of the Commis¬ 
sion. 

Mr. Alvord: We have decided that Mr. Busick hnd Mr. 
Morris and myself, probably, would like to appear formally 
for the Respondents. It would depend very much Ion how 
the proceedings progress, but if Major Pollard desires an 
hour, I would like to have an hour for our side. 

The Chairman: We will grant not exceeding an hour to 
each side, and of course the proponent of the motion may 
divide the time as you see proper. Of course, that is with 
the understanding that anything said in your concluding 
argument will be in response or in rebuttal of presentation 
made by the gentlemen for the Respondents. So, we 

69 will hear from you, then, Mr. Pollard, or from whom¬ 
ever you desire to have present the matter. 
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Argument of Major Charles 7?. Pollard 

On behalf of the National Association of Counter Freezer 

Manufacturers 

Mr. Pollard: Mr. Chairman, Gentlemen of the Commis¬ 
sion: Mr. Kellev, vour Chief counsel, has brought to vou 
the matter that we desire to present this afternoon, but be¬ 
fore proceeding with such presentation, I wa?it to assure 
you, on behalf of the manufacturers who compose the Na¬ 
tional Association of Counter Freezer Manufacturers, on 
behalf of myself and my associates, of a thorough apprecia¬ 
tion of the opportunity that has been extended to us to 
present to you a matter which we think is not only most 
important in the particular proceeding that we have, but 
which represents one of the mile posts in the development 
of jurisprudence in this country. To more fully understand 
our feelings and the way in which we view this, T do not 
think it amiss at this time to review briefly what has oc¬ 
curred, to this time. 

The International Association of Ice Cream Manufac¬ 
turers, as a more or less voluntary organization, existed un¬ 
til about of the time when N. P. A. came into existence. At 
that time it became incorporated. After incorporation, its 
activities were not essentiallv different from those that it 
engaged in prior to incorporation, and over the years 
70 of building, I might safely say, from 1912, when they 
became actively interested in the control, the pur¬ 
chase, and sale of milk, of mix, and ice cream, it grew, and 
whenever opposition lifted its head that opposition was 
stricken. It was told to you, at the time that the motion 
of the International was filed, that the International Asso¬ 
ciation of Ice Cream Manufacturers was a voung industrv. 
It is true, it is young; but, in spite of its youth; in spite of 
the harassment; in spite of the boycott; in spite of all those 
things complained of in the complaint, that infant industry, 
from 1929, has become a large and important factor in the 

business affairs of this countrv. It affects not onlv those 

* • 

engaged in the manufacture of the machine bv which ice 
cream is manufactured, but it is a matter of importance, 
not only to the manufacturers and their employees, but to 
the operators, and, through the operator, to those from 
whom he obtains his mix. It goes right down to the grass 


FEDERAL TRADE COMMISSION ET AL. 


71 


roots, to the farmer whose cows eat the grass, "t brought 
a new outlet to all dairv milk. It gave the manufacturers 
of mix a new outlet. It gave a better, a less contaminated 
product to the people than they ever had before, and at a 
better price. A new Richman was in the field, a champion 
that had something to offer; that no disparagement could 
dismay. Mr. Alvord, at the last hearing of this case, told 
you, in trving to convince you of sanitarv conditions 

71 and the necessity for them, that long before this in¬ 
dustry was in existence, they had been championing 

sanitary control. 

In 1929 to 1935, the industry of the National Association 
of Counter Freezer Manufacturers has developed from a 
babe to a rather robust young man; and the International, 
through its associations and affiliated association?, tried to 
impose those conditions which were written into the laws 
of municipalities and the laws of States, through bills in¬ 
troduced at that time, upon this new device. The Interna¬ 
tional would never submit, as one of the tests, tc a bacte¬ 
riological analysis of the product. It did not want that, for 
it was found, and the evidence, when it comes before you, 
will disclose that the product made by the ice cream ma¬ 
chines, and that manufactured bv the Counter Fredzer Man- 
ufacturers, produces a much purer product. It ils logical, 
and they seized upon this as a ground for imposing, that 
anvone who made ice cream outside of the home, and per- 
haps with the few exceptions which were incorporated into 
ordinances, or some bills, such as a hotel or a hospital, was 
required to sterilize by live steam. That was a practical 
thing, for a large factory. It was an impractical thing for 
the machine that is installed bv the druggist and bv the res- 
taurateur and by the hotel, yet they would impose that upon 
us. 

This is only a little bit of history, in bringing up to this 
situation. We said that this was a matter of long 

72 standing. Mr. Alvord directed your attention that 
they were the first in the field, but, with changing of 

economic conditions, with the progress in the inventive 
mind of man, when new devices come into the field, the old 
must give wav; and when the new devices come into the 
field, then there is a new competition, a new avenue of trade. 

Now, let us see what is the history. These various mat- 
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ters of boycott, of dissemination of what we term “false 
information,” and so charged in the complaint, and all 
those other matters that are charged in the complaint, of 
which you gentlemen have taken cognizance, and as to which 
you have denied to the respondent the motion to strike from 
the complaint, with the suffering of all that, and making 
this competition through the years at a tremendous loss, 
and at a tremendous sacrifice, on October 10, 1933, an ap¬ 
plication for complaint was filed by this Association. That 
application foricomplaint was docketed. That application 
for complaint, and the things alleged therein, were investi¬ 
gated. Examiners of your Commission took the field, and 
some five field agencies examined into the facts, and some 
30,000 pages of testimony, with exhibits, with affidavits, has 
come in. A large portion of that we were able to furnish, 
through our experiences. At least, they were leads to those 
things which your Examiners developed; and, on March 27, 
1935, the complaint in this case was filed. 

Shortly after that complaint was filed, the respon- 
73 dents in this case asked a continuance; and thev not 
onlv asked one, but thev asked two; and finallv, vour 
Commission informed them that thev had had their last 
continuance; at which time a motion to dismiss the petition 
and to strike certain paragraphs of the complaint was 
filed. 

An application for oral hearing was had, and an oral 
hearing was had on June 7, 1935. I was present. I listened 
with a great dbal of interest to Mr. Alvord. I even lis¬ 
tened to Mr. Alvord when, mistakenly, no doubt, he mis¬ 
quoted anything that I or my firm might have said with 
regard to the issuance of the complaint by this Commis¬ 
sion. Fearful of such a statement as Mr. Alvord might 
have made, we were careful, knowing that the press would 
come to us and ask us what this was all about, to prepare a 
statement; and I understand that that statement is in your 
file, and I challenge Mr. Alvord’s statement on the record 
against what we said and issued to the press, and I leave 
it with you, that we have done nothing except report the 
fact. We never made any statement that we had persuaded 
you in any regard. We are not given to approaching peo¬ 
ple out of the court. We are not given to lobbying; and it 
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may be, while I am on that subject, if you ple4se—and I 
would not be surprised, from what we know of t|he tactics, 
the manner of approach, the actions of the International— 
that your Commission, not being a court which may 

74 punish for contempt for any such acts, may have 
been deluged with telegrams, with telephone calls 

from people who are interested in your action in this 
matter. 

I assume that, in approaching this matter today, there 
is really one, perhaps two issues to discuss with you, and 
those, all with regard to subparagraphs (g), (k), and (1) 
of the complaint as originally issued by this Copimission. 
I submit to you gentlemen that, in granting the ^notion to 
strike, as requested by respondents in this case, 4ud I sub¬ 
mit this most respectfully, that you gentlemen failed to 
consider that (g), (k), and (1) simply stated and repre¬ 
sented but steps in a great conspiracy, devised and formu¬ 
lated bv the International and carried out with the assis- 
tance, not only of their own associates and agents, but with 
those placed in high position and authority. 

1 sat here, at the previous hearing, at the time the pro¬ 
ponents were asking you to strike from this complaint these 
subparagraphs that I have mentioned, and I left that hear¬ 
ing, perfectly confident that that complaint would not be 
disturbed, with one comma or one period. The sen|ior mem¬ 
ber of this Commission, in unequivocal language, informed 
Mr. Alvord that this case had not been treated a4y differ¬ 
ently than any other case that comes before this Commis¬ 
sion, except that it had received more careful consideration, 
and that more time and effort had been expended in at¬ 
tempting to find the facts than was usua'lv done. 

75 And again, the senior member informed not Mr. 
Alvord alone, but the public, the whole United States, 


and stated that he wanted it to be understood and clear 
that the gravamen of these charges that are set forth in 
(k) and (1), and which have been commonly denominated 
here as “legislative activities,’’ were included in that as 
a part of a conspiracy, and that that was the gravamen of 
this charge. 

It is true, when a complaint is issued by you, you do 
not attempt to enumerate every instance of violation of 
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fair methods of trade. That would be an impossibility; 
but certainly, in a general way, and by a general bill of 
particulars, you do desire to inform the respondent as to 
that which that respondent must answer to. And, of a 
certain class and category, you do set up those things, and 
then, as you did in the complaint, under subparagraph 
(m), you say, ‘‘and all other like or similar acts.” 

The principal paragraph, so far as we are concerned to¬ 
day, is paragraph 5, which is on page 3 of the mimeograph 
of your complaint, and that is, if I may be permitted— 
“That for more than 3 years last past, respondents have 
united in a common course of unfair competition, and have 
cooperated and confederated together in a conspiracy to 
prevent, suppress, and delay the sale, marketing, installa¬ 
tion, purchase, use of, and satisfied operation of 
76 the counter freezers, which is a legitimate but highly 
competitive enterprise to the wholesale manufacture 
of ice cream by the respondents, by the following unfair 
acts, tactics, methods, practices, and things done or at¬ 
tempted to be done, and each of them, among the others, 
to-wit:” 


And among those are (g), (k), and (1). 

I would takei up this proposition of (g), just for a mo¬ 
ment. Perhaps because the respondents in their motion to 
strike, coupled (g) with (k) and (1), and denominated them 
under a general topic of “legislative activities,” that (g) 
was confused as being a legislative activity. I submit, gen¬ 
tlemen, that it was nothing of the sort. It was not so 
drawn. If it was, it had no place in the complaint, be¬ 
cause everything of legislative activity is covered in (k) 
and (1). 

Let us look just a moment at (g), which I read. “By the 
respondents, working with various city and State sanitary 
inspectors and officials”—to do what? “to prevail upon 
them and assist them”—in what? “in harassing and inter¬ 
fering with prospective purchasers and operators or own¬ 
ers of counter freezers, to the extent of causing them great 
loss of time and heavy financial expense, and forcing them 
to discontinue the installation or use or operation of the 
said counter freezes.” 
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What is there legislative about that? It is merely 

77 charging the International, its affiliated Associations 
and agents, with going to those in authority, to stul¬ 
tify themselves, to forget the oath that they took when they 
took office, to do those things which are deleterious, dispar¬ 
aging and in oppression of free competitive trpde. That 
is all that charges. It charges nothing with regard to leg¬ 
islation. 

(k) and (1) are directed to the activities of the Inter¬ 
national, and those charged with them, in sponsoring leg¬ 
islation and local ordinances, and amendments thereto, in 
bad faith. It may be that this Commission has never had 
occasion, prior to now, and I would think that it would wel¬ 
come the occasion, to say to the people of this country, as 
it did in the first instance, that this great, forceful agency 
of the Government of the United States has said that you 
may not, in bad faith, do anything, whether it pe an ap¬ 
proach to the legislature, whether it be an apprpach to a 
city counsel, or whether it be through the agencies of a 
great company, you may not do anything in l}ad faith, 
which will destroy free competition in interstate commerce. 

That is what you did. That is exactly what we are ask¬ 
ing you to do today. When the bill creating the Federal 
Trade Commission was before Congress and under consid¬ 
eration, it was considered for a time that the words “un¬ 
fair competition” should be the language appearing in the 
act giving you jurisdiction. That had considerable 

78 discussion in committee, and those words do not 
appear there. However, the words “unfair meth¬ 
ods of competition” do appear, and in that connection, al¬ 
though probably you have read it, I ask you to pdrmit me 
to impose upon your time, and sacrifice mine, to read just 
what the Committee did have to say: 

“The Committee gave careful consideration to the ques¬ 
tion as to whether it would attempt to define the mpny and 
variable unfair practices which prevail in commerce, and 
to forbid their continuance, or whether it would, by a gen¬ 
eral declaration, condemn unfair practices, leaving it to 
the Commission to determine what practices were unfair. 

Thev concluded that the latter course would be the better, 
* 

for the reason, as stated by one of the representatives of 
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the Illinois Manufacturers Association, that there were too 
many unfair practices to define, and, after writing 20 of 
them into the law, it would be quite possible to invent 
others. It is believed that the term ‘unfair competition,’ 
has a legal significance which can be enforced by the Com¬ 
mission and the courts, and that it is no more difficult to 
determine what is unfair competition than it is to deter¬ 
mine what is a reasonable rate, or what is an unjust dis¬ 
crimination. The Committee was of the opinion that it 
would be better to put in a general provision con- 

79 cerning unfair competition than to attempt to define 
the numerous unfair practices, such as local price 

cutting, interlocking directorates and holding companies, 
intended to restrain substantial competition. Senator 
Xewlands, in introducing the bill for the Committee, em¬ 
phasized this feature, and in answering the criticism that 
the phrase ‘unfair compettion’ lacked definition, he said 
(51 Congress 11,084), ‘Our answer to this is that it would 
be utterly impossible for Congress to define the numerous 
practices which constitute unfair competition, and which 
are against good morals in trade. We are beginning to re¬ 
alize that there is a standard of morals in trade, and that 
there ought to be. Germany does not hesitate by law to 
condemn practices in business that are contra bonus mores. 
It leaves their tribunals to determine what the practices 
are, against good morals. It is the illusive character of 
the trade practice that makes it though condemned today 
appear in some other form tomorrow. If we should attempt 
to define all the trade practices that can be devised, that 
would create dishonest advantage in competition, we would 
undertake a hopeless task.’ The phrase “unfair 

80 methods of competition” was substituted for “unfair 
competition” in the Conference Committee. This 

change seems first to have been suggested by Senator Hollis 
in debate on the Floor of the Senate in response to the sug¬ 
gestion that the words “unfair competition” might be con¬ 
strued as restricted to those forms of unfair competition 
condemned bv the common law. The House Managers of 
the Conference Committees, in reporting this change said, 
in the House Report: 

“ ‘It is impossible to frame definitions which embrace all 
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unfair practices. There is no limit to human inventiveness in 
this field. Even if all known unfair practices were specifical¬ 
ly defined and prohibited, it would be at once necessary to 
begin over again. If Congress were to adopt the haetliod of 
definition, it would undertake an endless task. It is also 
practically impossible to define unfair practices so that the 
definition will fit business of every sort in every part of the 
country. Whether competition is unfair or not generally 
depends upon the surrounding circumstances of the par¬ 
ticular case. What is harmful under certain circumstances 
may be beneficial under different circumstances.’ ” 

Late last night we completed a memorandum o[t‘ law on 
this. I did not get back to Washington un^il Tues- 
81 day of this week. This was rather hurried, and it 
was from that memorandum of law that T have been 
reading. I would like to leave with vou gentlemen that 
memorandum of law, and of course I will be very glad to 
give Mr. Alvord and his associates as many copies as I have 


available. 

The Chairman: You will be permitted to file that. I want 
to explain that Commissioner Ferguson was called home on 
account of death, and has not returned. 

Mr. Pollard: So I understood, sir. 

The Chairman: That is the occasion for his absence to¬ 
day. 

(Counsel thereupon presented to the Commission four 
copies of the Memorandum of Law, referred to.) 

Mr. Pollard: Now, let us see what this ‘‘unfair method” 
means. I am right at page 11, on this matter. 

“The term ‘unfair method’ in itself is not void for being 
too indefinite, nor is it restricted to the conception of un¬ 
fair methods of competition defined by common-law prior 
to the enactment of the Federal Trade Commission Act,” 
with a citation. j 

“The Act itself does not define the term ‘unfair lhethods 
of competition. ’ ” 

And with those cases that are cited in this memorandum 
of law; and I will probably not have the opportunity of 
bringing them all to your attention and discussing it, 
82 and I will leave that memorandum with vc)>u, and 
I know you gentlemen are experienced, and w|Lll give 
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that the consideration that it deserves; but I desire to state 
that in the case of Federal Trade Commission v. Raladam, 
283 U. S. 643, it was held: 

“The object of the Federal Trade Commission and the 
Federal Trade Commission Act was to stop in their incipi- 
ency those methods of competition which fall within the 
meaning of the word ‘unfair.’ The great purpose of the 
statute was to advance the public interest by securing fair 
opportunity for the play of the contending forces ordinarily 
engendered bv an honest desire for gain. The fundamental 
question is whether the methods complained of are unfair 
and whether they tend to the substantial injury of the pub¬ 
lic by restricting competition in interstate trade and the 
common liberty to engage therein. The paramount aim of 
the Act is the protection of the public from the evils likely 
to result from the destruction of competition or the restric¬ 
tion of it in a substantial degree.” 

The Court goes further to say that— 

“The bill which was the foundation of the Act as it first 
passed the Senate, declared ‘unfair competition’ to be un¬ 
lawful. 1 Debate apparently convinced the sponsors 
83 of the legislation that these words, which had a well 
settled meaning at common law, were too narrow. 
When the bill came from conference between the two 
Houses, these words had been eliminated and the words 
‘unfair methods of competition’ substituted. Undoubtedly, 
the substituted words had a broader meaning, but how much 
broader has not been determined,” 
and it has not been determined to this day. 

“It belongs to that class of phrases which does not admit 

of precise definition, but the meaning and application of 

which must be arrived at bv what this court elsewhere has 

• 

called ‘the gradual process of judicial inclusion and exclu¬ 
sion.’ The question is one for the final determination of the 
courts and not of the Commission.” 


This Supreme Court case that I have just brought to your 
attention, and those other cases that are followed in this 
memorandum, without one bit of dissension among them, 
whether Circuit Court or the Supreme Court, whether in 
the first or in the last instance, have held that your Commis¬ 
sion is not a judicial body. You are a fact-finding body 
created for Congress, by Congress, for a particular pur- 
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pose—the safeguarding of free competitive trade, safe¬ 
guarding it from methods of unfair practices, unfair com¬ 
petition; and doing all this in the public interest. 
84 Case after case that is cited, is on that s^me idea, 
gentlemen, that it is the method, the unfair method 
of competition, that is subject to attack. 

Now, one may do a thing that is perfectly legal, perfectly 
right, that iriav be guaranteed bv the Constitution, may be 
guaranteed by the common law, before the Constitution 
ever existed, bv the old common law of England, and vet if 
I take that constitutional privilege and abuse it, I do not 
deserve or have I any protection, nor can I raise that con¬ 
stitutional barrier when I am called before a tribunal such 
as vours to answer for mv dereliction of dutv, because these 
gentlemen, as citizens, whether personal or corporate, owe 
that duty as good citizens to the Government. 

We have three branches in our Government. We have 
got the Legislative, the Executive, and the Judicial, each 
supposedly equal, each arrogating to itself—and when I 
say “arrogating” I mean, granted by the people of this 
country—powers which may not be invaded by aiiy other. 

Now, the Judicial branch, in interpreting the Act of Con¬ 
gress, has said to you that legal questions are not for you 
at all, that after you have heard the evidence in the case, 


after the facts or the evidence has been adduced, and you 
have made your iindings of fact, and issued your order, 
then one of two things occurs, either the respondent ac¬ 
quiesces in that order and obeys it, or he may appeal to the 
Circuit Court of Appeals, as was done in t ie cases 
85 cited here, and then for the first time the question of 
an unfair practice is passed upon judicially, and it 
comes to that court as a court of original jurisdiction. 

The issuance of an order by you gentlemen does not im¬ 
pose one burden upon a respondent in the case. It| is only 
when that order is enforced; and there is only one that may 
enforce that, and that is the Judicial branch; and the Con¬ 
gress has seen fit to say, in this particular instance, that 
that is the Circuit Court of Appeals. Public policy has de¬ 
manded this situation. 

All this that I have mentioned would come, as we all know 
it, under the heading of “Public Policy.” There is nothing 
greater, there is nothing harder in our country than public 
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policy, and the question of public policy, considered as an 
abstract legal concept, and so important in the instant pro¬ 
ceeding, has been defined by the courts (on page 23 of this 
memorandum), which I will not take time to read, but which 
I am sure you will, except to say that in concluding, the 
Court said: 

“Sometimes such public policy is declared by constitu¬ 
tion, sometimes by statute, sometimes by judicial decision. 
More often, however, it abides only in the customs and con¬ 
ventions of the people—in their clear conviction of what 
is naturally and inherently just and right between man and 
man.’ 9 

86 And anything that is against public policy, wher¬ 

ever it has its conception, whether in one or three, of 
the branches of the Government, or whether in the con¬ 
science of vou and me, anvthing that transgresses that is 
void, is subject to punishment. The most constitutional act 
that you may have may be used for an ill purpose, and you 
will answer for it. 


Now, I submit earnestly that until evidence is adduced in 
this case, as your attorney, Mr. Bowman stated at the last 
hearing, with all the thousands of pages of testimony that 
he has collated, covering 40 States, with his hundreds of 
witnesses to testify; until you liave that, until you have ad¬ 
duced that testimony, you cannot find the fact; and that is 
vour dutv, to find the facts in the case. If we are not satis- 
tied—and I say “we” advisedly—if the respondent is not 


satisfied, the recourse is in a court of original jurisdiction, 


to whom the order of this court is taken. 


Now, gentlemen, we rested confidently with what you have 
done. Of course, we were interested, vitally interested. 
This year, many months had passed after the filing of the 
application, and this complaint came down and the gentle¬ 
men of the Counter Freezer Association felt at rest, in re¬ 
pose, for the first time in years; and, as Mr. Alvord told 
vou, instructions had gone out to them to cease and desist 
from the practices that they had been perpetrating 
87 upon these people. We rested confidently, for the 
reasons Itliat I have already stated on the record, and 
we were amazed and alarmed at the result of the order of the 


Commission. We are not only interested in this. The whole 
country is looking at it, and yet the print was hardly dry 
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on your order until Mr. Alvord and his associates declared 
to the world, through a release, that they were vindicated, 
and that they had the right to go and do as they ljad done; 
and every trade paper that they have had, they hkve insti¬ 
tuted that, although I challenge your attention to the daily 
press, to their reactions on it. 

My remaining few minutes I reserve. 

Argument of Adrien F. Bnsick, 

On behalf of the National Dairy Products Corp. 

Mr. Busick: May it please the Commission, my firm rep¬ 
resents in this matter the National Dairy Products Corpo¬ 
ration. However, counsel representing the Borden Com¬ 
pany, and Mr. Alvord, counsel representing the Interna¬ 
tional Association of Ice Cream Manufacturers, ha^e asked 
me to open the argument on behalf of all of the parties and 
of counsel. After 1 have proceeded for a time, we will ask 
your indulgence to hear Hon. Roland Morris, who is counsel 
for the Borden Company, and Mr. Alvord, as counsel for 
the Association. 

In the first instance, I would like to correct an inadver¬ 
tence, I think, on Major Pollard’s part, with respect 
SS to the argument which was made on behalf of the 
International Association of Ice Cream Manufactur¬ 
ers. Major Pollard stated that this motion to strike had 
been argued. The motion to strike, as Your Honors well 
know, has never been argued, and we asked leav^ of the 
Commission orally to argue the motion, and it was| denied, 
or rather it was never granted. 

Mr. Pollard: That is probably correct. 

Mr. Busick: The argument to which Major Pollard refers 
was one made in response to a petition by the Association 
that they be given a preliminary hearing, so that this mo¬ 
tion is now being argued for the first time. Our motion was 
never argued. Major Pollard’s motion, representing the 
Counter Freezer Association— 

The Chairman: Of course, the Commission is familiar 
with all that, but we do not always undertake to correct the 
innumerable incorrect statements frequently made by coun¬ 
sel. 
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Mr. Busick: I thought we ought to have it made straight, 
Your Honor. 

The Chairman: That is true. 

Mr. Busick: I am not criticising Major Pollard. 

The first question I think which should be approached, is 
the question of the want of power in the Commission, as al¬ 
leged, to strike paragraphs from its own complaint. The 
Commission has entertained the opinion, I think, from its 
organization, that it did have this power. The com- 

89 plaint is the complaint of the Commission, itself. It 
is not the complaint of parties who come to the Com¬ 
mission asking that a complaint issue. They have no part 
in its preparation, and are in no way responsible for it. 
It is the Commission’s own complaint. 

Now, an order, either dismissing a complaint, or amend¬ 
ing a complaint, or striking a portion of that complaint, is 
solely within the discretion of the Commission, and is not 
re viewable anywhere, in my opinion. 

It has been held, from the earliest days, almost, or for at 
least 20 years, under the Interstate Commerce Act, that a 
negative order of that Commission is not reviewable by the 
courts. In other words, if they dismiss a complaint, after 
hearing, or before, if it were their own complaint—and that 
may be a little different, in this situation—the order does 
not bind anybody, and nobody has a right to appeal from it. 

Now, here you strike from the complaint two paragraphs. 
That order does not bind anybody. It is what the Supreme 
Court of the United States has repeatedly termed, in In¬ 
terstate Commerce Commission cases, “a negative order,” 
namely, one that binds nobody, and is not reviewable. 

Along the same lines, you will recall that the Supreme 
Court of the District of Columbia has, from the beginning, 
declined to enjoin the Commission from proceeding 

90 under a complaint, on the ground that it did not state 
a cause of action. The courts have held that, in the 

District of Columbia, here, for 15 years, perhaps, certainly 
more than 1.0; because it is not a matter, they say, that they 
have anything to do with, so it seems t*o me those decisions 
clearly hold that the Commission does have power to strike 
these paragraphs from the complaint if, after mature con¬ 
sideration, they are of opinion that the matter is not with- 


FEDERAL TRADE COMMISSION ET AL. 


83 


in their jurisdiction, and therefore they should not] consider 
it, and should not take any testimony on the point. 

This motion raises nothing but questions of law, as T un¬ 
derstand it. The facts, as alleged, must be taken as ad¬ 
mitted, for the purpose of the motion to strike. 

Now, we will be glad to supply the Commission with cita¬ 
tions to the cases to which I have alluded. 

Now, they sav also that the Commission cannot determine 
what an unfair method of competition is. The courts have 
never said that. What the courts said was that in the last 
analysis, and ultimately, the court must determine (whether 
a method was unfair, which the Commission had prohibited 
a man from using. If vou couldn’t determine in the first in- 
stance whether a method was fair or unfair, you j*ouldn’t 
write an order. Are you going to write an order prohibit¬ 
ing anybody from doing anything, when somebody comes in 
here and says it is an unfair method of competition, 
91 just because somebody asks you to do it? Are you 
going to give the question the best consideration you 
can in the light of the statutes you are charged v| r ith en¬ 
forcing, and say, “We are of the opinion that this is an un¬ 
fair method, and we are going to prohibit it. Ultimately, 
some court mav sav we are right or we are wrongL but it 
is ours to determine, in the first instance”; so that it is 
entirelv unsound to sav that vou cannot, in the first in- 
stance, as distinguished from final, determine whcjther a 
method is unfair. [ 

I do not think it is a matter of great consequence, but the 
jurisdiction, I am afraid, in the Circuit Court of Appeals, 
over your orders, is not original but appellate. I mjay say 
I made the contrarv contention when I was here, and I won 
in two or three cases in the courts of appeals. I always 
thought it was original, and not long ago the Supreme 
Court said we were all mistaken, it was appellate; and I 
would be glad to give vou a citation to the case on thiit. 

Now, for a thorough understanding of our positioh with 
regard to the motion to strike, I think I had bette^ very 
briefly state what we consider the three paragraphs to do. 
It charges members of representatives of the Ice Cream 
Manufacturers, apparently, in (g), with persuading ad¬ 
ministrative officers of the State or municipality to enforce 
laws and regulations stringently. It says that we went 
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down fro the legislatures and sought to have acts 

92 passed, certain laws regulating or governing the 
sanitary conditions under which ice cream should be 

manufactured, either in the State law or in municipal ordi¬ 
nances. 

Now, they say it was wrong for us, because we thought 
that that might redound to our benefit and to the detriment 
of our competitors, to ask the legislature to pass such laws. 
Now, I am first going to talk to you a minute about the 
State laws, and then I will come to the question of the State 
administrative officers. We say that the Commission has 
no jurisdiction to issue any order which tells us, our people, 
or anv citizen, that he shall not go to the legislature of his 
own State and advocate the passage of a law, and say to 
the legislature, or any member thereof, that he thinks such 
a law ought to be passed; and we say so, because the First 
Amendment to the Constitution of the United States says 
that the Congress shall pass no law abridging the right of 
the people peaceably to assemble and to petition the Govern¬ 
ment for the redress of grievances. 

Now, the Trade Commission Act is an Act of Congress; 
and if it be construed to prohibit the citizen from going to 
his legislature and advocating a law, then it flies straight 
in the face of the First Amendment to the Constitution, 
which says that Congress shall pass no law abridging the 
right of the citizen. 

Nowj I would like to read verv brieflv from that 

93 opinion, from the opinion in the Cruikshank case, 
construing that Amendment to the Constitution: 

“The particular Amendment now under consideration 
assumes the existence of the right of the people to assemble 
for lawful purposes, and protects it against encroachment 
bv Congress. The right was not created bv the Amend- 
ment, neither was its continuance guaranteed except as 
against Congressional interference. For their protection 
in its enjoyment, therefore, the people must look to the 
States. The power for that purpose was originally placed 
there, and has never been surrendered to the United 
States.” 

So that Congress is forbidden by the Federal Constitu¬ 
tion to pass such a law, and the whole matter of guarantee¬ 
ing the right to the citizen is for the States. A number of 
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the States have in their constitutions provided that this 
right shall never be abridged. I do not think I should take 
time to read from the decisions, but they all provide, and 
the constitutional provisions all provide, and the decisions 
all hold that under such constitutional provision tpe citizen 
cannot be restricted in his right to appeal to his legislature. 

Now, in the motion paper, Major Pollard has attempted 
to narrow that provision in the Federal Constitution by 
interpretation of the word “grievance,” toi present 

94 their grievances. State decisions and federal deci¬ 
sions—there are not manv, I regret to sav—but such 

as we have, clearly hold that such a provision includes the 
right to ask the legislature to pass any law that it has the 
power to pass. It is not to go down there and present some 
grievance, that some law already passed injures you, only. 
You can do that, too. It is to go to the legislature to ask 
for the repeal of any existing law that you think is working 
a hardship upon the public, or the passage of any law with¬ 
in the power of that legislature, which you feel will be to 
your benefit; and the fact that it may possibly redound to 
the disadvantage of somebodv else, does not mean that vou 
are acting in bad faith. Health laws, State and national, 
have from time immemorial hurt somebodv when th^y were 
passed. That was the only reason they were passed. 

Take the present attempt to amend or to enact a new 
Food and Drugs Act; hundreds of people, literally, appear 
before the Committees of Congress, saying that they think 
that law ought to be passed, as drafted, or suggesting 
amendments to it; and among those people you will find 
some of the large food manufacturers, who say that there 
should be standards for foods, public standards adopted by 
the Government, and the reason those standards ought to 
be adopted is that the food products sold by many people 
are injurious to the public. 

95 Now, if those standards are adopted, does aijiybodv 
doubt it is going to be an embarrassment to sf)me of 

the manufacturers of inferior foods! It certainly will be; 
but does anybody think that the manufacturer of good 
foods, who is up there advocating that measure, who knows 
it necessarily must redound to the disadvantage of some¬ 
body else, that he is engaging in an unfair method of com¬ 
petition, or that he is acting in bad faith, or that he is act- 
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ing maliciously? I do not think the idea can be entertained 
tor a moment, that such a thing as that, such action as that, 
amounts to an unfair competition, or that it is bad faith. 

They frankly say what the consequences of the act are 
going to be.: The act is written, and all may read it. I sub¬ 
mit, ^ our Honors, that there is just no unfair method of 
competition in that situation at all. There is no bad faith. 


Now, secondly, we say that you do not have jurisdiction 
over these sections (k) and (1) because, when the legisla¬ 
ture passed the act, they justified everything that we did. 
Major Pollard, in his argument, does not refer to the 


American Banana case at all, although it is written into our 
brief rather fully; and that case held that, where there was 


an alleged conspiracy and restraint of interstate trade, 
which was to be accomplished by inducing a foreign gov¬ 


ernment to pass a certain law, or to do certain acts 


96 injurious to the plaintiffs, that no action lies, be¬ 
cause the act of that foreign government justified 
whatever the defendants did to induce its passage, and 
that, when a sovereign power says, “This shall be the 
law,” that no other sovereign power can raise any question 
as to that. 


Xow, I would like to read, verv verv briefly, from the 
• • ' • • • 

ommon in that case: 

“The fundamental reason why persuading a sovereign 
power to doi this or that cannot be unlawful, is not that the 
sovereign cannot be joined as a party, or because it must 
be assumed ito be acting lawfully. The fundamental rea- 
sou is that it is a contradiction in terms to say that, within 
its jurisdiction, it is unlawful to persuade a sovereign 
power to bring about a result that it declares by its conduct 
to be desirable and proper. It does not, and foreign courts 
cannot, admit that the influences were improper, or the 
results bad. It makes the persuasion lawful by its own act. 
The very meaning of ‘sovereignty’ is that the decree of the 
sovereign makes law.” 

Xow, the States are just as sovereign in their powers left 
reserved to the States and not committed to the Federal 
Government, as is a foreign government; and if an Act of 
the State legislature is constitutional, does not invade the 
Federal Constitution, then nobody can complain of 
97 the act except to try to get it repealed, if they see 
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fit; and nobody can complain of anybody who went to 
the legislature and sought to have that act passed. In other 
words, that act of inducing or asking the legislature to pass 
the law is not an unlawful thing, as it is charged in this 
complaint, on have no right, of course, to tell our people 
that they cannot do something that is lawful; aifd this de¬ 
cision says that that act cannot be unlawful, that the legis¬ 
lature approved your suggestion, they passed the law; and 
by their very act, declared that what you desired done was 
what should be done, and the law-making power did it. 

Now, are wo to be criticized, or are we to have an order 

aid on us, that we cannot ask a legislature to do a thin" 
like that? ° 

Xow, thirdly, we say that under the division of powers 
letween the States and the Federal Government, the State 
legislatures alone have the right to control the actions of 
people coming before them, and Congress cannot pass a 
law which deals with the question of what I may tell or do 
ni connection with my own State legislature. Tt is for that 
State legislature to tell me, if they can, and have the power 
themselves, what I shall or shall not do; and the State con¬ 
stitution says that they shall not tell me that I cannot come 
and present my grievances. I do not know that thev can 
tell me that I cannot come in bad faith. I do not 
know that it is not the nearest thing to an absolute 
right that exists in this country. The most that 
Mates have ever said, is not that the representatives of a 
corporation, or not that natural persons shall not come 
down there and tell them what they want passed. The most 
that the most rigid State in the United States has elver done 
is to say that legislative agents and legislative counsel shall 
sny whom they represent and what they pay foil it; and 
that is the limit that I have ever heard; and i do not think 

at is laid on any man who is not a lawver or agent of an¬ 
other man. 

If I £0 down there in mv own capacity, representing* mv- 
self 01 m\ own corporation, that act does not apply; I am 

,7ust as free to go as a citizen should be, and as tin* Consti¬ 
tution says I am. 

. ^ ow > say, “But you told some people you were go¬ 
ing down there and advocate such a law. ” Well, if we have 
the right to go down there and advocate the law, we cer- 
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tainly have got a right to say we are going; and the Fed¬ 
eral Constitution savs that nobodv shall tell us that we 

•/ * 

cannot go together. ‘‘Assemble/’ it says, and present their 
grievances. If we have got a right to go down there, a law¬ 
ful right, it cannot be unlawful to say we are going, and 
such a statement as that is not an illegal threat nor an un¬ 
fair method of competition. 

Now, just a word about administrative officials. 

99 They say we go down to people who are administer¬ 
ing State laws and city ordinances, and we tell them, 

or trv to induce them to enforce the laws rigidlv. Now, 
who has authority and jurisdiction over the misfeasance or 
malfeasance or nonfeasance of the State official? Is not that 
a matter for the State, itself? If you have a State auditor, 
or any other official in the State, or a health officer in a city, 
and he is guilty of either misfeasance, malfeasance or non¬ 
feasance, or exceeds his jurisdiction, or does not live up to 
what he should do, isn’t that solely a question for the local 
authorities and for local people to deal with? Is that a 
question for the Federal Government ? Has that anything 
at all to do with the question of interstate commerce? 

I submit, Your Honors, that particular sort of thing is 
solely within the jurisdiction of the State. 

Now, they said, “That is all right, generally speaking, 
but if you go down there in bad faith, that is different”; 
and I have already pointed out the First Amendment to the 
Federal Constitution. It savs vou shall not abridge the 
right, at all; and if it is bad faith, in my opinion it is a 
matter for the State legislature and not for courts. 

Also, I pointed out that in the Banana case they said that 
the action of the legislature, by adopting the measure, de- 
declared it to be lawful, declared the act to be lawful, it was 
a complete protection. It literally declares that what 

100 vou did is lawful. 

•> 

Now, they say—and this, I think, i£ the principal 
point on which they rest—that here was a conspiracy, and 
anvthing done in the furtherance of a conspiracv to restrain 
interstate commerce is within the Federal jurisdiction. 
Now, if I am sound on the proposition that the passage of 
these laws, whether they should be passed, that the effect of 
these laws locally as health measures, are solely for the 
State, how can any conspiracy by any number of citizens 


FEDERAL TRADE COMMISSION ET AL. 


89 


change the fact that that is the reserved power o^ the State, 
or transfer that power to the Federal Government? It is 
perfectly obvious that it cannot be done. What those deci¬ 
sions have said is, that where a group of people conspire and 
do certain things, some of those things may be such as 
would not be an actionable tort, or a private legal wrong, 
but yet they may be enjoined. 

Now, that is all that those decisions hold, and it is logi¬ 
cal enough, namely, but when you step outside of that and 
vou trv to reach some act that is solelv for the State, no 
question of conspiracy can transfer that jurisdiction over 
here. And, as I have already pointed out, the Federal Con¬ 
stitution savs vou can assemble; that is, that vou cannot 
deprive them of the right to assemble, which is about the 
same, I assume, as conspiracy, because it is nothing but an 
agreement to do something. If we all agree to go 

101 down to the Capital one day, to advocate some legis¬ 
lation we are interested in, why, that wouldj be a con¬ 
spiracy under this definition. 

Now, I think I would refer just very briefly to two cases 
on which is placed very much reliance by counsel for the 
Commission, Mr. Baughman, in his brief in opposition to 
our motion to strike. One of them is the Swift case to which 
I referred a moment ago, which was a conspiracy, it was 
alleged, to restrain interstate commerce, by meat packers. 
In the course of that decision Justice Holmes did say that 
the plan may make the parts unlawful. Now, that is a prin¬ 
ciple I have just alluded to. A particular method, or acts, 
might not be an actionable wrong, a civil wrong, and it 
might not be a crime, but it might be enjoined, but he says 
that, after a careful enumeration of what the acts were, or 
methods were, which were alleged to have been done to ef¬ 
fectuate the conspiracy—and if Your Honors will look at 
that decision, you will find that he goes right on, after that 
expression, and finds that every single one of those methods 
was illegal, and it is perfectly obvious that they wefe. They 
agreed what they would pay for cattle landing in {he stock 
yard in Chicago, after interstate transportation, 4^d that, 
the first sale in the stock yard, has been held to |ie inter¬ 
state commerce, and therefore an agreement to fix prices 
would obviouslv be illegal. Thev agreed what tliev 

102 would charge for fresh meats shipped into other 
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States, sold to persons in other States. Obviously that 
is illegal. They agreed they would go down and get 
railroad rebates, contrary to law. Obviouslv that is illegal. 
Every one of the methods employed in that case was illegal 
in itself, and Mr. Justice Holmes’ statement that “The 
plan may make the parts unlawful” was wholly unnecessary 
to the decision of that case, and did not mean a thing ex¬ 
cept that he was just talking in general terms, because he 
went right straight on and picked up the methods, one by 
one, and said they were every one illegal and within fed¬ 
eral jurisdiction. That was the principal thing he decided; 
but one glance at them shows they were illegal. 

Now, the other case is Aikens v. Wisconsin, which is re¬ 
lied on in Mr. Baughman’s brief. The only thing that the 
Aikens case decided was this, that it was competent for the 
Legislature of Wisconsin to declare it an offense, a crime, 
for two or more persons to combine maliciously to injure 
another man’s business; and Justice Holmes said, in the 
course of that opinion, that by “maliciously” the statute 
meant doing a wrong for the sake of the wrong alone, a 
malevolent injury, he says, done for the sake of the wrong 
itself alone, and not done to further some proper end; and 
he said, “I think it is competent for the legislature to make 
it an offense for people to combine to do that sort of a mali¬ 
cious wrong. 

103 The question whether the particular acts or con¬ 
spiracy that was involved in the case below came 
within the statute was not before the court and was not de¬ 
cided. 

Now, it is in that case that this phrase that is quoted so 
much is used: 

“The most insignificant and Constitutionally-protected 
of acts or ommissions may be made a step in a criminal 
plot, and if it is a step in a criminal plot, neither the inno¬ 
cence nor the Constitution is sufficient to prevent the pun¬ 
ishment of the plot by law.” 

We do not sav here that the fact—this is not a demurrer 
we are arguing—this is a motion to strike—we do not sav 
that the fact that you included paragraphs (g), (k), and 
(1) in your complaint renders the whole complaint useless 
and void. We don't sav that vour charge, after vou have 
stricken those out, is not a good charge. This is not a de- 
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murrer. All this says is that that act won’t save the plot; 
we admit that; but when you strike these three paragraphs 
out, you have got your entire complaint, you have got your 
charge of conspiracy, you have got many methods that you 
have set out. We don’t say you cannot pursue that. We 
merely say, gentlemen, here are three things that are 

104 clearly beyond your jurisdiction. You cannot issue 

a valid order in them, and we therefore ask vou not 

' * 

to go to all the expense, time and effort that it takes to 
prove and defend those charges, because you cannot, at the 
end, make a valid order. 

If your Honor please, Mr. Morris. 

105 Argument of Roland S. Morris, Esq., 

On behalf of The Borden Company 

Mr. Morris: Speaking on behalf of The Borden Company, 
one of the respondents, I wanted, first of all, to associate 
my client and ourselves with the brief that has been filed in 
regard to this rather simple question that is now before us, 
as to striking out these three sections of that one paragraph, 
and also to associate myself fully with the argument which 
has been made by Mr. Busick, who, I suppose, throiugh his 
long experience, knows about as much as most anyone in 
the United States on the questions governing the jurisdic¬ 
tion and the powers of this Commission. I do not want to 
indulge in any vain repetition, but, like all counsel, I think 
I have one thing that 1 would like to say, as a contribution 
to this argument. I would like to consider it, not so much 
from the aspect of the cases, as in the practical aspect, 
which it seems to me shows so conclusivelv that it was in- 
evitable that the Commission had to strike these particular 
paragraphs out. 

You see what they are; they are charges which, |if sub¬ 
stantiated, would compel the Commission to issue a^i order 
to cease and desist from abusing legislative process. Now, 
that is what they are driving at. They say that the respon¬ 
dents have been guilty of the abuse of legislative process. 
Therefore, vou would have to issue an order to certain re- 
spondents, saying that “You cannot, hereafter, abuse 

106 any legislative process.” 

I know it was evident to the Commission when they 
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issued that order, that the abuse of legislative process lies 
'with the legislature to determine and not with any other 
instrumentality of the Government, just as the abuse of 
legal process would lie with the courts, of the abuse of your 
own process, would lie here with you, familiar with it; and 
we all know, in point of fact, that the legislatures are con- 
stantlv sensitive to, and are constantly alert to see that 
legislative process is not abused. I do not have to tell the 
Chairman of this Commission, with his long experience in 
Congress, how careful every Committee has to be, to look 
into the implications of a bill, with some phrases, some¬ 
thing that might represent some special interest, that would 
be concealed within the bill itself, and how much time is 
spent by our Congressmen and our Legislators in that very 
thing; because we know, practically, the legislation, in all 
the countries of the world, and more particularly here, is 
the product of pressure groups, often with specific inter¬ 
ests, and that it is the mediation of those interests, in the 
large, the prospect of the general good and the public inter¬ 
ests, that makes legislation. It must be the mediation. 
There is no legislation that does not touch some point, or 
perhaps destroy or modify some vested interest; and the 
legislature does have to be careful to know and see 
107 that tlie$e various interests are given fair considera¬ 
tion in their hearings before Committees, and that 
there is no abuse, by means of bills, by some special inter¬ 
est, in its own behalf; and of course, it would be perfectly 
proper for this complainant to do what, in fact, I might tell 
you the complainant has done—these manufacturers—and 
that is, go to oppose these particular bills, that had to do 
with health regulations in the legislatures. That was their 
right. And I can recall, 25 years ago, in the early days of 
my own practice, the bitter battle that was waged for better 
standards in food preservation, and the battle went on in 
all the legislatures throughout the country, on that subject, 
and, of course, that was a conflict of very interesting and 
significant forces. 

On one side, were the great chemical manufacturers, for 
instance, making borax and salicylic acid and formaldehyde, 
and other articles that had been used, some of them from 
time immemorial, in the preservation of food; and while 
these chemists had decided that the aggregation of those 
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in the preservation of food was most injurious to health; 
and, on the other hand, were the refrigerating I interests, 
that were just emerging as a great factor, with their refrig¬ 
erating cars and their modern electricity. They wanted to 
w _ * » 

develop. The legislatures were passing acts, one after the 
other, wiping out chemical preservative companies, and do¬ 
ing great advantage to the interests that were emerg- 
10S ing, and trying to balance those forces at the same 
time. 

Now, I suppose that you, as a Commission facing just 
that kind of question—here is a question of a product, and 
if you went into it at all; if I may say this much, that is 
subject to very dangerous deterioration; it has been a sub¬ 
ject of discussion for 15 or 20 years, as to how it is to be 
protected, so that epidemics should not occur, anld it is a 
matter of considerable doubt as to whether you should or 
should not do a specific thing in the interests of health legis¬ 
lation. and the legislatures of the States have been dealing 
with that, and the municipalities, in making various regu¬ 
lations. 

Now, it is true that every regulation you make in the in¬ 
terest of health, in milk, for instance, affects some one ad¬ 
versely, and others very well, and that those pressure in¬ 
terests do, begin, as is their right, as Mr. Busick pointed 
out, to present their interest and struggle to effect legisla¬ 
tion. 

I do not want to become an old man in memorizing, but 
I remember the battle between the 44 bottle” and 44 dipping.’’ 
Now, of course, the bottle meant everything to tlije bottle 
manufacturers, naturally, because they are now using just 
millions and millions of bottles, and they used to dip milk 
from cans; and I remember the whole battle that was waged 
in support of dipping, as a cheaper and more effec- 
109 tive method, and the determination of the legisla¬ 
tures, representing the policy of the communities, 
that, in the long run, it would be better to compel milk to be 
served in bottles, as it is today, until it has to be served 
practically in every jurisdiction, in restaurants and else¬ 
where, to you, a consumer, in bottles—a long battlej. 

Now, suppose you undertake to tell people that they are 
to desist from advocating certain regulations on health. 
Now, that is what you are going to do. That is whjat you 
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are asked to do under these three sections. Tliev must not 

•/ 

£0 to the legislature and do it, because that is unfair to 
some complainant that has come before you. 

Well, look at the vista, that is opened to you, I submit, of 
what is going to happen. You become the censors of all the 
legislation that has this pressure interest, throughout the 
United States. Every borough council, every State legisla- 
ture, every city council which is passing these regulations 
is touching some interest. Now, can that interest come 
down here and say, “We make a complaint that certain 
interests, opposed to us, that are competitive, are urging 
certain legislation"? And Mr. Pollard fell into the inad¬ 
vertence of talking about the respondents “making” cer¬ 
tain legislation. Thev did not make anv legislation. Mav- 
be it was to their interest to have legislation that would pro¬ 
tect their product. Maybe, incidentally, they were 
110 pleased.! Let us say the worst of it, that they were 
pleased that that legislation would be difficult for 
certain more informal methods of manufacture. Mr. Pol¬ 
lard, on behalf of his client, can go, and has gone—if he has 
not, their representatives have—to their legislatures, and 
pointed that out, and they have talked about what he talked 
about today, these very scientific tests and bacteriological 
counts, and that sort of thing, all for the policy of the legis¬ 
lature. 


Xow, how could vou—1 cannot conceive that vou could 
undertake to make that the gravamen of a charge that you 
are going to order a person to cease and desist from doing 
with their State legislatures, and if you cannot do that with¬ 
out involving voursclf until vou were doing nothing else, 
here, and have to have three or four Commissions. 1 could 
bring you a case, right away, on the subject of voting, be¬ 
cause now there is a great battle on in the legislature be¬ 
tween, we will say, the paper manufacturers and the print¬ 
ers, on the one hand, who want to have ballots, and the auto- 
maiic voting machine, and you have these pressure inter¬ 
ests conflicting, and where has the law put it, and where has 
our governmental system put it ? Why, it has put it wholly 
in the hands of the legislature. They must take those con¬ 
flicting pressures, mediate them, adjust them, determine the 
policy in regard to them. And, Your Honor, Mr. Chairman, 
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you know better than I do, although I have had some ex¬ 
perience in that line, what a difficult problem that 

111 sometimes is; and I cannot conceive how a Commis¬ 
sion could undertake to charge itself with sustaining 

a complaint that contained allegations of abuse of legisla¬ 
tive process, which would carry it, as I say, into all these 
various fields. Now, that, I had to say, because it seems to 
me that touches essentially the public interest, as well as 
the position of this Commission; and I say it is buttressed, 
as Mr. Busick has shown vou, bv decisions that were inevi- 
table, and, far from sharing the surprise of my friend, here, 
who walked out of here so confidently, I cannot conceive 
that the minute that the Connnission considered that, they 
didn’t inevitably have to strike those out as being entirely 
outside their jurisdiction. 

112 Argument of Ellsworth C, Alvord 

On behalf of the International Association of Icfe Cream 

Manufacturers. 

Mr. Alvord: If Your Honors please, 1 would like first to 
ask for adequate time within which to reply to the memo¬ 
randum of law which Major Pollard has filed tod^y. 

The Chairman: How long do you think you will ijeed, Mr. 
Alvord? 

Mr. Alvord: Mr. Chairman, I suscept I feel ajbout the 
wav vou gentlemen do—I am readv to go on vacation. 

The Chairman: I do not know whether we are going to get 
to go or not. 

Mr. Alvord: Well, I doubt very much whether I will, but 
if I have an opportunity to, I would like to. May I suggest 
that we have 3 weeks? 

The Chairman: Oh, you don’t want that much. 

Commissioner March: No, no. 

Mr. Alvord: I expect to take 2 weeks’ vacation. I will 
take as much time as you want. As a matter of fact, Your 
Honor, I have examined the brief very hurriedly, and as 
far as I see, a reply, if we decide to file any, can be done 
very hurriedly. It cites no cases which, in my opinion, are 
at all pertinent to the issue now pending before you. It is 
purely a matter of argument. I would suggest, then, that 
you let me have one week, and we will file the reply brief 
before I go on my vacation. 
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113 The Chairman: I think that is better. We will 
errant vou a week. 

Mr. Pollard: Will you furnish us with a copy? 

The Chairman: Yes, furnish counsel on the other side 
with a copy. 

Mr. Alvord: Oh, with pleasure. 

I think, first, I will refer just very briefly to the alleged 
misstatements that I am supposed to have made. It won't 
take but a minute, because I think the Commission is now 
familiar with the precise situation. I stated that the Mills 
Novelty Company, who are now formally recognized as the 
complaining party, immediately upon the issuance of the 
complaint by the Commission disseminated that complaint 
and made certain misrepresentations with respect to it. 
Major Pollard calls my statements 4 ‘misstatements.'’ The 
best that I can do, Yours Honors, is to refer to the matter 
now on file before the Commission. I refer to a document 


which is “United States of America, before the Federal 
Trade Commission," giving the title of the pending com¬ 
plaint. On jtlie inside page, 1 find “Mills Novelty Com¬ 
pany, complainant, by Major Charles P. Pollard, coun¬ 
sel," and then “Complaint." We don’t here find that it is 
a Federal Trade Commission complaint until we get over 
on the back page, and it looks as though it is a complaint 
by the Mills Novelty Company. The appropriate copies 
of this, Your Honor, were found by your investiga- 
114 tors, as I understand, in Chicago, in the offices of 
the Mills Novelty Company, and have been for¬ 
warded to the Commission. This apparently was sent out 
subsequent to their first release, a copy of which is in your 
records. In that release, Major Pollard states: 

“In issuing the complaint the Commission sustained the 
contention of the Mills Novelty Company"— 
with respect i to certain matters, and so far as I read the 
complaint I do not believe it did any such thing. I do not 
think I made misstatements, Your Honor, and I assume 
that his reference to the two misstatements means that he 


endorses everything else that I said—which makes the 
entire proceeding at the informal hearing, I take it, now 
100 per cent accurate. 

Mr. Pollard: A compliment. 
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Mr. Alvord: Major Pollard made the suggestion that 
he would like to return to the days of' bacteriological count. 
Let me refer very briefly to the practical issue pending 
before you. Certain legislative bodies, States, cities, and 
municipalities, through their legislative bodies, decide by 
reason of actual experience and upon the advice of their 
health officials, after years of experience and investigation, 
that two matters require further protection, and they pre¬ 
scribe these two matters. One of them was, “Thtau shaft 
adequately sterilize the utensils with which y|)u make 
115 ice cream, and in our opinion the only Adequate 
sterilization is hot water and live steam.’’ 

Now, they are complaining about that, Your Hon¬ 
or. And then these same legislative bodies of the States, 
municipalities, and cities, decided again, as the result of 
investigation and experience, that it was very dangerous, 
unless you pasteurized your ice cream mix upon the place 
where you made the ice cream, and they prescribed that 
that should be done in order to prevent contanjunatio;n 
after the manufacture of the mix; and the Mills Novelty 


Company and the Association of Counter Freezer! Manu¬ 
facturers, both—and those are the two things prescribed 
solely for the benefit of the people of the United States 
and their health, and strangely enough advocated back in 
1906—many of them enacted long before the Counter 


Freezer ever was in existence. 

Now, I merely wanted to present that to you. It is a 
repetition of what I stated at the informal hearing. That 
seems to be the practical issue. The Counter Freezer 


people do not want adequate sterilization as prescribed 
bv the health officials and agencies of this country. 

Mr. Pollard: That is a broad statement. 

Mr. Alvord: Thev do not want to sterilize with live steam 
and hot water, and they do not want to pasteurize mix at 
the place where the ice cream is manufactured. Now, those 
as I say are the practical issues. The legal issues aife quite 
simple, and I had come here today anticipating a 
116 very interesting discussion. A hurried examination 
of the memorandum of law which Major Pollard has 
filed fails to find a single authority upon which we rely in 
our brief filed with you over 2 months ago. The issue is 
quite simple, and the answer, as I see it, is quite simple. 
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First, we say the First Amendment to the Constitution 
of the United States deprives this Commission of all pos¬ 
sible jurisdiction over the subject matter of the three para¬ 
graphs which you already have stricken from the complaint. 

The First Amendment says, “The Congress shall make 
no law respecting or prohibiting the right of the people 
peaceably to assemble and to petition the Government for 
a redress of grievances.” We give you the legal decisions 
under that, i The leading one is the Cruikshank case, in 
91 U. S. There is no doubt but that Amendment applies 
not only to appearances before the legislature, but before 
anv other instrumental it v of their Government. Congress 
cannot stop it. It has no power to regulate it. It cannot 
pass a law relating to it. Mr. Busick. I think, has ade¬ 
quately covered the issues of law. I shall not repeat. 
They are all in the brief, the analysis of the cases upon 
which we rely. 

For example, the American Banana Company case in¬ 
volved precisely the issue which we have presented to you, 
decided by the Supreme Court, in which the Supreme 
Court savs, “The enactment of the law removes mo- 
117 tives, if any exist; we shall not question them.” I 
had expected Major Pollard to show why the First 
Amendment does not apply. I had expected him to dis¬ 
tinguish the Cruikshank case. 1 felt confident that he 
would discuss the American Banana Company case. I 
find not a mention of the First Amendment, of the Cruik¬ 
shank case, or of the American Banana Company case. It 
may be there, but I do not find it in his brief. So gentle- 
men, we say—and the only issue before you is an issue of 
law—we say,you do not have jurisdiction, because of the 
First Amendment, the American Banana Company case, 
independent sovereignty, separation of powers; and we 
have not found in the brief of either the counsel for the 
Commission, a very able attornev, or Mr. Pollard, a verv 
good friend of mine and an exceptionally able attorney, 
the answer to our point. I am confident, if there were an 
answer, either of them would have found it, and I am con¬ 
fident, if the answer had been found, Your Honors would 
not have granted our motion and would not have stricken 
the three paragraphs from the complaint. 
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We certainly appreciate the opportunity which Vou have 
extended to us to appear before you and answer the con¬ 
tentions of the complaining witness. We are very glad 
to have him before you and present his full position. 
Thank vou. 

w 

118 Reply of Major Charles R. Pollard 

Mr. Pollard: If the Chairman, please, I just want to 
make a remark and then with your permission I. want to 
introduce Mr. Harvey J. Srebnik, of our office, who will 
make some remarks on those statements that hnve been 
made by the representatives of the respondents. 

I thank Mr. Alvord for the compliment that he has paid 
to me, as being a good lawyer—I wish I were a better one— 
but otherwise I can hardly agree with the things that he 
has said, and we do not propose to have them make our 
target at which we are going to shoot. We are not going 
to be misled into the by-ways, from an issue that is clear, 
to us. We are not going to have a stuffed shirt scare us 
from the very important, interesting, and no longer novel 
issue of the method of fair competition that you have juris¬ 
diction to consider, and you have just as much inte rest and 
power with regard to bad faith in legislative activities as 
your Commission had in the Minneapolis Commerce case, 
and at which Mr. Busick so well represented the Commis¬ 
sion, to say to them that you may not use your privileges 
of common law and constitution in appealing to the courts, 
by vexatious suits, and the vexatiousness of these things, 
of introducing or causing to be introduced bills which 
never have an opportunity to become a law. 

Now, may I introduce to you Mr. Srebnik, pleasel. 

119 Argument of Harvey ,J. Srebnik, 

On behalf of the National Association of 
Counter Freezer Manufacturers. 

Mr. Srebnik: Mr. Chairman, Honorable Members of the 
Federal Trade Commission, and worthy adversaries, but 
for fear of being attacked bv this Honorable Commission 
as being somewhat light about the law matter, I was almost 
to sav that “Yes, we have no Banana case.” As a mat- 
ter of fact, if Your Honors please, I never had thb brief, 
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nor did Major Pollard have the brief of the Respondents 
here, in preparing our own memorandum. If, by any 
chance, we; discussed cases that are contained in their briefs, 
I should like the Honorable Members of this Commission 
to know that it was trulv an accident. We have never been 
aware of the contents of their briefs, and, for good reasons, 
we never had any real status, here, as a party. 

The Honorable Commission has been kind enough and 
good enough to allow us here for the first time today, to 
come here with some official standing, and I should like very 
much, if Your Honors please, to digest the cases contained 
in the Respondents’ brief, and if Major Pollard will agree 
with me, I should like to make, now, a request that we be 
given a week in which to digest their brief and if possible 
make answer to it, having never had it before. 

The Chairman: Is there any objection to that? 

Mr. Alvord: Mr. Chairman, if I may interrupt, we have 
no objection at all. I might point out, however, 
120 that;our briefs have been down in the Public Docu¬ 
ment, ever since, I think, the 20th of June, in the 
Public Document Room, available, I think, for investigation 
by anyone. It just happens that the American Banana 
case is the leading case on the subject. 

The Chairman: Of course, it has been available, but if 
these gentlemen did not have it, von will be allowed a week 
within which to file any reply brief. That gives each of 
you, now, a week to come back—in writing. 

Mr. Alvord: May I suggest, Mr. Chairman, that the 
briefs be arranged somewhat as follows: That they be 
given 7 days from now within which to reply to our brief 
on our motion to strike, and that we then be given 7 days 
in which to reply to their brief. I think that would be a 
little more consistent. 

The Chairman: No, I think each of those is a reply brief, 
and I imagine that each of vou will get about all that vou 
can say of importance, either in your original brief or your 
reply brief. 

Mr. Alvord: That is true, Your Honor. 

The Chairman: That would be an original brief and a 
reply brief for each one of you. I think that is fair. 

Mr. Alvord: Very well, Your Honor. We want to get 
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along with this case, and the longer time we give, the more 
it will be deferred. 

121 Air. Srebnik: I will not take advantage of the Com¬ 
mission’s time, if I can. 

May it please the Commission, I have not attained eiVix- 
nence in constitutional law. I am fully aware, however, 
of the provisions of the Constitution, in so far as they guar¬ 
antee us the right to petition our Congress or legislatures, 
and I am also aware of this, that we also are guaranteed 
by our Constitution the right of free speech and f ree press. 
AVe are also given by this Constitution the right to appeal 
to our judicial branch of the Government for any complaint 
we may have. If the Federal Trade Commission has seen 
fit, and if the Circuit Court of Appeals has sustained an 
order which contains the following—that as a cease and 
desist order, restraining and enjoining such activities as 
instituting vexatious or unfounded suits, either at law or 
in equity, against said Equity Cooperative Exchange, with 
the purpose or intent, or with the effect of hindering or 
obstructing the business of said Equity Cooperative Ex¬ 
change, or injuring its credit and reputation, and the Cir¬ 
cuit Court, in commenting upon that particular provision 
of the cease and desist order, said, “The evidence supports 
the findings as to misleading publications and statements, 
and as to instigation of vexatious litigation, the conclu¬ 
sion that such action constitutes unfair methods of compe¬ 
tition was the proper and legal conclusion of such 

122 findings.” 

The very essence of all this is simply as follows: 
AYe all have the right to do as the Constitution grants ns 
those powers, but they must all be done in good faith, and 
I say to this Honorable Commission that methocl, motive, 
and purpose is the measuring gauge by which the activities 
are to be scrutinized and weighed. If the method, motive, 
and purpose are in conformance with statute—and I mean 
the Federal Trade Commission Act—then they are not to 
be attacked; but if such method, motive, and purpose is 
subject to attack, then the Federal Trade Commission may 
inquire and scrutinize those acts; and again I point to that 
citation in the Swift case, I think it was, where it says, in 
substance, that any act, however constitutional, however 
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protected by Constitution, when made in a plot, in a con¬ 
spiracy, must be condemned. 

Now, we are not here to examine the enactments of these 
legislatures. Such legislation is not under consideration 
here. We even admit that in some cases those acts were 
passed. We do submit, this, though, that those persons who 
approached such legislatures, approached them not in a 
spirit of fairness, not for the purpose of a public good, but 
with bad faith. They did not tell these legislatures that 
they wanted to drive out competitive industry. They said, 
“No, we have here for your consideration a bill which will 
benefit the public health, which is good for all, and 

123 should be enacted”; deliberately, willfully conceal¬ 
ing the true motive, purpose, intent behind their 

acts; and, on the basis of the decisions quoted here, if Your 
Honors please, I say you can inquire into that motive, pur¬ 
pose, and intent, and if you find that it was not proper, and 
that it was not just, you have the right to have them cease 
and desist from further engaging in such activities. 

On the pure question of lobbying, the word “lobbying” 
has a special connotation; especially today, it is not a word 
that is too seldom heard. The question of lobbying has 
come before the courts of the United States and of the 
States, and has been condemned, and in decisions that 1 cite 
in this brief, here, lobbying has been considered against 
public, policy. Of course, the Federal Trade Commission 
has never had to contend with this problem; and, even with 
the courts, it came up on the question of enforcing agree¬ 
ments for the payment of services in connection with the 
lobbying; and the courts have expressed themselves. 

I say, here, that some of the cases go so far as to hold 
all agreements to influence legislative bodies are void, even 
though it is not shown that corrupt action or secret or im¬ 
proper means was contemplated. It makes no difference, 
in this view of the case, that undue influence or solicitation 
was in fact used. It is sufficient to vitiate the agreement, 
if such means are within its scope, although not 

124 actually employed or even expected. 

Now, we come to this: “Of course, it is undeniably 
just and proper that persons whose interests may in any 
way be affected by any public or private act of the legis- 
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lature, have an undoubted right to urge their claims and 
arguments, either in person or by counsel professing to 
act for them, before legislative committees, as well as in 
courts of justice; but where persons act as counsel, agents, 
or in any representative capacities, it is due to those before 
whom they plead or solicit, that they should honestly ap¬ 
pear in their true characters, so that their arguments or 
representations, openly and candidly made, may receive 
their just weight and consideration; for advice or infor¬ 
mation flowing from the unbiased judgment of disinterested 
persons will naturally be received with more confidence and 
less scrupulously examined than when the recommendations 
are known to be as the result of pecuniary interests.” 

T cite, in this memorandum of law, a score of cases in 
which a question of legislative activities and lobbyings has 
come before the courts. The question of influencing public 
officials has also come before the courts. I don’t want to 
burden the Honorable Commission with the reading, any 
more, of this brief, or citing any cases, but it is thoroughly 
covered, that even before common law courts, the question 
of intimidating, persuading, or approaching public 
125 officials is always considered against public policy, 
and I say, if the Honorable Members of the Federal 
Trade Commission please, that public policy is the very 
essence of the Federal Trade Commission Act. It is public 
policy that demands that monopolies be discouraged. It is 
public policy that demands that interstate commerce flow 
freelv, without being fettered and hindered bv unfair 
methods. 

To give you an instance of Mr. Alvord’s predilection 
for misquoting facts, Mr. Alvord stated that sterilization 
by steam has been regarded and has been established as 
the best means of sterilization. I personally went up to see 
the Public Health Service, located in Washington, and I 
spoke to the Secretary of the Bureau, an official bureau of 
this United States Government. On this particular Public 
Health Service Bureau are representatives not only of the 
more eminent public health officials and authorities, but 
also members of the International Association of I^?e Cream 
Manufacturers. They issued a pamphlet, called “The San¬ 
itary Milk Code.” On page 46 of that particular pamphlet 
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you will find that there is a provision with respect to steril¬ 
ization; that, as far as they are concerned—and they are 
the ones to make recommendations to all localities, States, 
and municipalities, that chlorine, steam, and hot water are 
on a parity. They prefer not one to the other, but all three 
are regarded as equally effective; and I refer Your 

126 Honors to that particular pamphlet. 

It is difficult for me, if Your Honors please, to try 
to answer all of the questions raised by my eminent adver¬ 
saries. I have covered in this memorandum the question 
of the power of the Federal Trade Commission. I dislike 
very much to trv to denv the right of this Honorable Com- 
mission, when this Honorable Commission has been good 
enough to grant this courtesy to the clients that we repre¬ 
sent, but, after all, this Honorable Commission can have 
no more powers than are delegated to it by the Federal 
Trade Commission Act; and Congress had a purpose in 
limiting the powers of the Federal Trade Commission as a 
fact-finding body. 

I do not blame Major Pollard when he says that the last 

hearing that we had, here—and I admit it was not on a 

motion, it was on a preliminary hearing—not only Major 

Pollard, but myself and others associated with me, took 

the matter verv lightlv, and for verv good reasons. We 

had pored over the law. We thought we understood the 

decisions and the implications, and we felt that the entire 

proceeding—well, was not irregular, in the sense that there 

was anything tainted about it—but it was must unusual. 

Thev did not come before vou with a motion addressed to 
* » 

law or facts. In fact, it was difficult for us to ascertain at 
the moment just what the reason was that they came before 
you; and I think that the Honorable Federal Trade 

127 Commission was a little in doubt, itself, and so we 
asked for nothing. We did not ask to intervene at 

that time, to protect the interests of the industry. We did 
not ask to submit briefs. There was nothing to submit. 
There were no issues raised. 


Then, a motion is made to strike. I was here at the time 
when discussion was had. I do not remember anything 
being said about questions of law. I do not remember 
whether jurisdiction was questioned, of this Federal Trade 
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Commission; and so we were caught unaware. The first 
time we realized perhaps there was some seriousness of the 
situation was when the order to strike was granted. We 
did not tarry too long. I think you will admit that. 

Now, what happened here? I find that, after a year and 
5 months of investigation and examination, this Honorable 
Commission saw fit to issue a complaint, a most unusual 
complaint, so much so that it created quite a furor in the 
newspapers. They tried to blame us for it. Well, I con¬ 
fess that I had nothing to do with it. After that, the point 
is that the complaint was issued. That presupposes that 
the Honorable Federal Trade Commission had taken all 
this compilation of evidence and testimony, had examined 
it, and had seen fit to call these respondents in to this Com¬ 
mission, to this body, to make answer. The question of 
jurisdiction, of course, must come up some time. The Hon¬ 
orable Federal Trade Commission will not act arbi- 
128 trarily in any matter, and the court presupposes— 
the decisions I cite here evidence the fact that the 
court and Congress know that the Trade Commission will 
not act arbitrarily. Now, a motion is made to strike, ad¬ 
dressed to what ? Addressed to the facts that you do not 
have? Well, how could they know? There were no hear¬ 
ings. That vou never had evidence? Well, thev don’t 
know that, either. Addressed to the law, itself. Now, those 
questions of law, I say, and the courts have said, and Mr. 
Busick knows as well as I, having had a hand in some very 
famous cases, those questions of law must be [ultimately 
decided by the courts. The only thing that the Federal 
Trade Commission can do, in my humble opinion, is to 
take that complaint as it stood, every allegation, including 
those three, and, as a fact-finding body, send out its inves¬ 
tigators, take testimony, adduce evidence, bring it all into 
the form of one record, weigh it, and then, if there are 
legal questions involved, let the court that has jurisdic¬ 
tion—and, T still insist, original jurisdiction, with regard 
to questions of law; and that is the Circuit Court of Ap¬ 
peals. 

T think that Mr. Justice Brandeis has made as scholarly 
an analysis of the purpose of the Federal Trade Commis¬ 
sion Act as any I know, and I have it here, right in the 
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brief, here, on page 5 thereof. It traces completely the his¬ 
tory and the reason for the creation of this honorable bodv. 

•r » 

It also goes into great detail with respect to its 

129 powers.i I won’t burden you with reading it all. I 
do have some parts of it underlined. 

The Chairman: You have gone over your time, now. 

Mr. Srebnik: I shall merely end with this: 

“Congress imposed upon the Commission the duty of 
finding the facts; and it declared that findings of fact so 
made (if duly supported by evidence) were to be taken as 
final. The question whether the method of competition 
pursued could on those facts reasonably be held by the 
Commission to constitute an unfair method of competition, 
being a question of law, was necessarily left open to review 
by the court.” 

I also want to make one more point before I leave, and 
that is this, your Honor: The States of these United States 
have seen fit to open up their sovereignty, their hospital¬ 
ity to the Counter Freezer Industry, and we have enume- 

* *7 

rated some of it he States that have accepted the Counter 
Freezer by enacting model regulations. I sav that we,, in 
that sense, in suggesting model regulations—that is, the 
Counter Freezer Industry—we acted in good faith in ask¬ 
ing for these regulations, these laws. We did not have a 
motive, purpose, and intent to hinder anybody or to drive 
anybody out, and if we did, by fair methods of competition, 
openly and honestly, in those States—and there are 20 
States in which regulations have been enacted in 

130 laws, in which the Counter Freezer is taken into 
consideration as a factor in the ice cream industry, 

and the larger cities in America, two have enacted their 
individual laws. 

If Your Honors please, I respectfully submit that the 
motion to vacate and modify the order to strike should be 
granted on the'ground that we urge; and I want to thank 


vou. 

•> 

The Chairman: As soon as the brief is submitted by both 
sides, the Commission will give further consideration to 
the motion, and announce its position. 

(Whereupon, at 4:20 p. m., August 23, 1935, the hearing 
in the above-entitled matter was adjourned.) 
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131 Demurrer. 

Filed February 24 1936 
******** 

Come now petitioners by their attorneys ancl say that 
the answers of respondent and of intervener are bad in 
substance and for grounds show: 

1. Respondent’s and intervener’s principal defense is 
that the Commission in striking Paragraphs (g), (k) and 

(1) of the complaint against the intervener based its ac¬ 
tion upon other than jurisdictional grounds. Respondent 
asserts (paragraph 3 of respondent’s answer) that the in¬ 
tervener’s motion to strike subparagraphs (g), (lj;) and (1) 
of Paragraph 5 of the complaint “contained many grounds 
other than that directed to jurisdiction and was so taken 
by the respondent Commission”. Similarly respondent in 
its answer (paragraph 10) denied that it ordered subpara¬ 
graphs (g), (k) and (1) stricken solely and only on the 
ground of jurisdiction but avers that it gave careful con¬ 
sideration to all reasons assigned in briefs or oral argu¬ 
ment in support of and in opposition to said motion to 
strike and the motion to vacate and set aside ^he order 
striking paragraphs (g), (k) and (1). Among which rea¬ 
sons raised and argued by the intervener were: 

(1) The Constitution of the United States was a bar to 
interference with the right of petition; 

(2) that the facts alleged in paragraph (g), (k) and (1) 
were not unlawful and did not constitute unfair methods 
of competition; 

(3) that for reasons of policy and public interest the 
Commission should not censor the activities of persons 
before the legislatures of the various states; 

(41 and not until it had duly considered the whole record 
and was fully advised in the premises did the Commission 
exercise its discretionary powers and strike paragraphs 
(g), (k) and (1) “upon such grounds and for such reasons 
as were by the Commission deemed good and sufficient 
and in the public interest.” 

The Commission’s defense constitutes an attempt to 
vary its official record of action taken bv it, which 

132 is set forth in full in plaintiff’s petition anti exhib- 
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its. The facts alleged above show on their face that 
they are nothing but “reasons” leading the Commission to 
hold that it had no jurisdiction and do not constitute a 
showing that the Commission acted upon other than juris¬ 
dictional grounds. 

o 

2. Petitioner’s complaint and exhibits show petitioner’s 
interest and right to request the relief herein prayed for. 

3. It is beyond the power of the Commission once it has 
ordered a complaint issued to strike out material allega¬ 
tions in the said complaint. 

4. The general answer of respondent and intervener 
needs no traverse or demurrer, embodying as it does vari¬ 
ous legal arguments of respondent and intervener relied 
upon to show the petition should be dismissed. Such 
general answer is word for word the same as a “motion to 
dismiss” coupled with the original answer, which motion 
was ordered stricken by the court. 

Respectfully submitted, 

CHARLES R POLLARD 
WILLIAM E LEAHY 
WM J HUGHES Jr. 

i Attorneys for Petitioners. 

To: 

W. T. KELLEY, 

Chief Counsel, 

MARTIN A. MORRISON, 

Assistant Chief Counsel, 

WILBUR N. BAUGHMAN, 

Attorney for Respondent. 

ELSWORTH C. ALVORD, 

Munsev Building, 

Attorney for Intervener. 

Take notice that the above will, under Section 1276 of the 
D. C. Code, (old Code), be for hearing under the rules, 
oral argument being requested. 

i CHARLES R POLLARD 

i WILLIAM J HUGHES, Jr. 

Attorneys for Petitioners. 
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Service acknowledged this 21st dav of February, 

133 1936. " * I 

W. T. KELLEY, 

Attorney for Respondent. 

ELLSWORTH C. ALVORD 

Attorney for Intervener. 

.. s 

Supreme Court of the District of Columbia 

Friday, March 20, 1:936. 

Session resumed pursuant to adjournment, HON. 
JOSEPH W. COX, Justice, presiding. 

* # # * # # * # I # 

Upon consideration of the demurrer filed herein, to the 
answers of the respondent and intervener, it is ordered that 
said demurrer be, and the same is hereby overruled. 
Whereupon, the petitioners elect to stand upon tjheir de¬ 
murrer, and judgment is accordingly ordered. I 

Wherefore, it is ordered that the petition be, and the 
same is hereby dismissed and the rule to show cause dis- 
charged. 

Further, it is considered that the petitioners take nothing 
by this action that respondent and intervener go hence with¬ 
out day, be for nothing held and recover of petitioners their 
costs of defense to be taxed by the clerk and have execu¬ 
tion thereof. 

From the foregoing judgment the petitioners by their 
attorneys of record, in open Court, note an appeal to the 
United States Court of Appeals for the District of iColum- 
bia; whereupon, an undertaking to act as a cost pond is 
hereby fixed in the sum of One Hundred Dollars ($|100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 

Memorandum. 

134 APRIL 3, 1936. | 

Undertaking on Appeal ($100.00) approvecj 

and filed. 

Assignment of Errors and Designation of Record. 

Filed April 3 1936 | 
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Assignment of Error's. 

1. Tlie Court erred in overruling petitioners’ Demurrer 
to the Answer of respondent and intervener filed to the 
Petition herein. 

2. The Court erred in not sustaining the Demurrer filed 
by petitioner to respondent’s and intervener’s Answer to 
Petition filed herein. 


Designation of Record. 


The clerk will kindly prepare as and for the record on 
appeal in the above-entitled cause the following: 

1. Original Petition, exhibits and rule to show cause. 

2. Respondent’s amended Answer and Return to Peti¬ 
tion, omitting exhibit A except the citation. 

3. Order granting leave to intervene. 

4. Intervener’s Answer and Return and exhibit. 

5. Petitioners’ Demurrer to Answers. 

6. Memo: Judgment overruling Demurrer, petitioner 
elected to stand on Demurrer, March 20, 1936. 

7. Memo: Appeal noted in open court March 20, 1936. 

8. Memo: C6st bond on appeal filed April 3, 1936. 

9. Assignment of Errors. 

10. This designation. 


135 WM J HUGHES Jr 

i Attorney for Appellant. 


Service of this Designation and Assignment 
accepted this 31st day of March 1936. 


of Errors 


\Y. T. KELLEY, Apr. 2, 1936. 

Attorney for Respondent. 

ELLSWORTH C. ALYORI), 

Attorney for Intervener. 

Supreme Court of the District of Columbia. 

136 United States of America, 

District of Colum bia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 135, both inclusive, to be a true and 
correct transcript of the record, according to directions 
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of counsel herein filed, copy of which is made pprt of this 
transcript, in cause No. 86326 at Law, wherein United 
States of America, ex rel, Mills Novelty Compan^, et al. are 
Petitioners and Federal Trade Commission is Respondent, 
as the same remains upon the files and of record in said 
Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 9th day of June, 1936. 

FRANK E. CUNNINGHAM, 

Clerk . 

By CHAS. B. COLLIN, 

(Seal) Assistant Clerk. 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6746. U. S. ex rel. Novelty Company et al., 
Appellants, vs. Federal Trade Commission et a|l. United 
States Court of Appeals for the District of Columbia. Filed 
Jun 11, 1936. Moncure Burke, Clerk. 
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BRIEF FOR APPELLANTS. 

STATEMENT OF FACTS. 

This is an appeal from a judgment of the Court be¬ 
low overruling appellants’ Demurrer to Respondent’s 
and Intervener’s amended Answers to plaintiffs’ peti- 
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lion for a Mandamus to the Federal Trade Commission 
and dismissing the Petition. The object of the Man¬ 
damus petition was to compel the Federal Trade Com¬ 
mission to resume jurisdiction over certain matters 
involved in Subparagraphs (g), (k) and (1) of a cer¬ 
tain complaint the Commission had issued against the 
intervener herein, among others. These subparagraphs 
were stricken by the Commission on the tlieorv that it 
had no jurisdiction over the matters and things em¬ 
braced in them. The position of the petitioners in 
bringing the Mandamus action was that the Commis¬ 
sion had in fact and in law jurisdiction over the sub- 
paragraphs! in question, that petitioners had suffieiem 
interest to enable them to bring the action, and that the 
Commission, having stricken the subparagraphs in 
question as a result of a pure error of law, and solely 
on the ground of lack of jurisdiction, could be com¬ 
pelled to reinstate them if in fact jurisdiction existed. 
The Petition for Mandamus alleged as follows: 

Appellants, petitioners below, are all manufacturers 
of the “counter” type of ice cream freezer designed 
to freeze ice cream at the counter of a drugstore or 
ice cream parlor so that it may be sold over the coun¬ 
ter in the place where it is made. Appellants united in 
a voluntary unincorporated association, likewise an 
appellant herein, known as the National Association of 
Counter Freezer Manufacturers, (R. 2). Appellant, 
the Mills Novelty Company, one of the members of 
the Association, on October 10, 1933, filed with the 
Federal Trade Commission, appellee herein, an appli¬ 
cation for a complaint against the International Asso¬ 
ciation of Ice Cream Manufacturers, the intervener 
herein, which application was attached to the petition 
herein and is part of the present Record as Exhibit A, 
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(R. 5, Ex. A, p. 18). This application for a complaint 
alleged various grievances against the intervener here¬ 
in such as disparagement and defamation, conspiracy 
and harassment, (R. 18-22). The Commission investi¬ 
gated the matters complained of, concluded that it was 
in the public interest to institute a proceeding in re¬ 
spect to the alleged violation of law and filed its com¬ 
plaint against the intervener, its officers and members. 
A copy of the complaint was attached to the petition 
herein and is part of the present Record as Exhibit B, 
(R. 5, Ex. B, p. 23). This complaint enumerate^ vari¬ 
ous alleged acts of unfair competition on the part of 
the intervener, among which appeared the following: 

“Paragraph Five: That for more than three 
years last past respondents have united in |a com¬ 
mon course of unfair competition and have coop¬ 
erated and confederated together in a conspiracy 
to prevent, suppress, and delay the sale, niarket- 
ing, installation, purchase, use of, and satisfied 
operation of counter ice cream freezers, which is 
a legitimate, but highly competitive enterprise to 
the wholesale mnufacture of ice cream by the re¬ 
spondents, by the following unfair acts, tactics, 
methods, practices and things done or attempted 

to be done, and each of them, among others; to 
• 1 


wit * * * 

“ (g) By the respondents working with the vari¬ 
ous city and state sanitary inspectors and ojfficials 
to prevail upon them and assist them in harassing 
and interfering with prospective purchasers and 
operators or owners and operators of counter 
freezers to the extent of causing them great loss of 
time, heavy financial expense and forcing them to 
discontinue the installation of, or use and opera¬ 
tion of said counter freezers. 

“(k) By the respondents preparing and spon¬ 
soring legislation and local ordinances or amend- 
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ments thereto, in bad faitli, to be introduced and 
sponsored by its members, into the lawmaking 
bodies of the several states and cities, with the 
apparent purpose and guise of such legislation 
and local ordinances, or amendments thereto, 
clarifying, unifying and establishing a standard 
of sanitary regulations for the manufacture of ice 
cream, but with the secret and undisclosed unlaw¬ 
ful purpose and intent behind such legislation and 
local ordinances, or amendments thereto, and the 
undisclosed unlawful effect of the provisions of 
the same being to destroy or suppress the growth 
of competition from counter freezers and making 
it impossible or practically impossible for pros¬ 
pective purchasers and operators of counter 
freezers to enter the field, or for operators, and 
owners of counter freezers to continue in the 
field; that the true intent of the respondents 
in preparing and sponsoring such legislation 
and local ordinances, or amendments there¬ 
to, is shown in the following situation, among 
others, that as soon as they succeeded in intro¬ 
ducing the same they used this pending legisla¬ 
tion or pending local ordinance, or pending amend¬ 
ment or amendments thereto, as a threat, club, or 
coercive measure to delav and defeat the nurchase 

• A 

of counter freezers, and eliminate the continued 
use and competition of counter freezers; that the 
bad faith of the respondents in preparing and 
sponsoring such legislation and local ordinances 
or amendments thereto, is shown by the following 
situation, among others, that the proposed provi¬ 
sion that all ice cream mix must be pasteurized at 
the point of freezing—a requirement which would 
work an extreme harship on counter freezer oper¬ 
ators, and owners—was ‘soft pedalled’ and laid 
aside, because it was found that manv of their 
own members could not meet this regulation with¬ 
out heavy expense; and in the additional situation, 
among others, that in their zeal to secure stringent 
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regulations which could be met by the respondents 
but not by the counter freezer operators, anti own¬ 
ers, several of the member respondents prelsented 
bills, ordinances, or amendments thereto, tJ> their 
respective law-making bodies which were defeated 
because of their unnecessarily drastic provisions, 
with the result that the association respondent be¬ 
gan advising the member respondents to avoid set¬ 
ting up these specific drastic regulatory provisions 
in proposed statutes, ordinances, or amendments 
thereto; but rather to make these proposed enact¬ 
ments general in nature with a provision that a 
supervisory authority set up appropriate regula¬ 
tions for the carrying out of the act, ordinance, or 
amendment, with it being secretly pointed out to 
the member respondents that the chances o|f get¬ 
ting drastic regulations directed against the instal¬ 
lation, use and operation of counter freezers 
adopted by such an administrative authority was 
much better than getting them approved by the 
lawmaking bodies. 

44 (1) By the respondents threatening to pre¬ 
pare, introduce and sponsor prohibitive state leg¬ 
islation, local ordinances, and amendments there¬ 
to, as set forth in subparagraph (k) above, if pros¬ 
pective purchasers and operators of counter freez¬ 
ers do not desist from purchasing said counter 
freezers, and operators and owners of counter 
freezers do not desist from using and operating 
said counter freezers.” (Ex. 44 B” to the present 
petition. R. 5-7). 

The petition alleged that these paragraphs were 
material parts of the complaint and show practices 
deliberately conceived and in process of being carried 
out bv the intervener, such acts constituting unfair 
methods of competition within the meaning of the Fed¬ 
eral Trade Commission Act, 15 U. S. C. A., Sec. 4ll (R. 
7-8). 
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The intervener filed (before the Federal Trade Com¬ 
mission) an answer to the complaint and later filed a 
Motion to Strike Out Subparagraphs (g), (k) and (1) 
of Paragraph Five above quoted. The applicable por¬ 
tion of the intervener’s Motion to Strike was attached 
to the petition herein and is part of the present Record 
as Exhibit C, (R. 8, Ex. C, p. 33-37). From this motion 
it appears that the Motion to Strike Subparagraphs 
(g), (k) and (1) of Paragraph Five was made “upon 
the ground that the subject-matter of the above quoted 
portion of the said Paragraph is not within the juris¬ 
diction of this Commission”, (R. 8). Appellants al¬ 
leged that the Motion was grounded solelv and onlv 
upon the alleged lack of jurisdiction of the Commis¬ 
sion, (R. 8). Such alleged lack of jurisdiction the in¬ 
tervener claimed consisted in the fact that the respon¬ 
dents to the Commission’s complaint had the right to 
approach state legislatures to advocate or oppose leg¬ 
islation ; that the Commission had no power to come be¬ 
tween the citizen and the Legislature; that respon¬ 
dents’ motives in advocating legislation “even if bad” 
did not give the Commission jurisdiction; that re¬ 
spondents’ statements that they intended to exercise 
their lawful right to approach their Legislatures was 
not an unlawful threat; that such acts do not involve 
or affect interstate commerce and cannot constitute an 
unfair method of competition, (R. S, 9). The inter¬ 
vener submitted a brief in support of its Motion, 
(R. 9). 

The Commission thereupon considered the Motion 
and issued an order sustaining the Motion to Strike 
the said Subparagraphs (g), (k) and (1) of Paragraph 
Five, a copy of which order was attached to the peti¬ 
tion herein and is part of the present Record as Ex- 
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hibit D, (R. 9, Ex. D, p. 37). The petition herein al¬ 
leges that the decision of the Commission embodied in 
this order was based solely on the grounds put forward 
by the intervener in its Motion to Strike the Subpara¬ 
graphs in question, namely, on the lack of jurisdiction 
of the Commission by reason of the grounds specified, 
(R. 9). 

Immediately upon learning of this decision appellant 
herein, the National Association of Counter Freezer 
Manufacturers, which includes in its members all of 
the plaintiffs herein, filed a Motion before the Federal 
Trade Commission for leave to intervene and to mod¬ 
ify or vacate the Commission’s order striking the Sub- 
paragraphs in question, (R. 9). A copy of this Motion 
was attached to the petition herein and is part of the 
present Record as Exhibit E, (R. 9, 10, Ex. E, p. 38}. 
Among the grounds of appellants’ Motion was its 
claim that the object of the Federal Trade Commis¬ 
sion Act was to prevent not the commission of acts of 
unfair competition but the pursuit of unfair methods; 
that it was the duty of the Commission to terminate 
unfair trade practices; that the allegations of Sub- 
paragraphs (g), (k) and (1) in no way attack the valid¬ 
ity of the legislation but only the motives, methods and 
purposes of the intervener in sponsoring such legisla¬ 
tion; that many acts innocent in themselves may be¬ 
come an unfair method of competition if done] in bad 
faith as a step in a general conspiracy, and that no so- 
called constitutional right to go before the legislature 
protects the individual in committing such acts under 
such circumstances; that the enactment of legislation 
can in no way sanction the persuasion exerted u|oon the 
Legislature by persons motivated by bad faith; that 
the fact that respondents’ acts were committed within 
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a State did not remove them from the control of the 
Federal Trade Commission; that the acts charged in 
Subparagraph (g) were in no way related to any right 
to petition for the passage of legislation but referred 
solely to unfair and oppressive acts of respondents in 
prevailing upon employees of cities and states unduly 
to harass and interfere with prospective purchasers 
and owners and operators of ‘ 4 counter” freezers for 
the purpose of eliminating the “counter’’ freezer as 
a rival to respondents in the ice cream field, (K. 10, 

II). 

The Commission accepted appellants ’ Motion and 
considered it and on August 17, 1935, entered an order 
denving the Motion for leave to intervene but order- 
ing that counsel for the National Association of Coun¬ 
ter Freezer Manufacturers, appellants herein, be no¬ 
tified that the Commission would hear oral argument 
by him on the j)etition of appellant herein to modify or 
vacate its order striking Subparagraphs (g), (k) and 
(1). Counsel for the other side, the International As¬ 
sociation of Ice Cream Manufacturers, Intervener, was 
also notified that he would be heard. Copy of this order 
was attached to the petition herein and is part of the 
present Record as Exhibit F, (R. 12, Ex. F, p. 45). 

Thereafter counsel for both parties were heard in 
oral argument upon appellants ’ Motion to reinstate 
the paragraphs in question and counsel for both sides 
were given leave to file Briefs, which were dulv filed 
and considered by the Commission. Appellants alleged 
in their petition herein that the proceedings before the 
Commission wherein the Commission granted leave 
to appellant to be heard by oral argument and to file 
Briefs constituted a qualified intervention within the 


meaning of Rule 7 of the Commission’s Rules of Prac¬ 
tice reading as follows: 

“The Commission may, by order, permit inter¬ 
vention by counsel or in person to such extent and 
upon such terms as it shall deem best”, (R. 12, 13), 

Petitioner alleged that in spite of the order of the 
Commission denying the formal intervention the quali¬ 
fied intervention recognized appellants’ interest in 
the proceedings (R. 13, 14). 

The Commission considered appellants’ argument 
and Briefs and about one month later, September 23, 
1935, entered an order denying the petition to rein¬ 
state Subparagraphs (g), (k) and (1) so that the 
paragraphs in question were thus finally stricken from 
the complaint (R. 14, Ex. G, p. 47). 

The petition herein thereafter alleges that appel¬ 
lants, being engaged in interstate commerce, are seri¬ 
ously affected and damaged by the acts and conduct 
of the intervener, particularly as alleged in Subpara¬ 
graphs (g), (k) and (1); that under the Federal Trade 
Commission Act the Commission is charged with the 
duty of issuing a complaint when as a result of an 
investigation it has determined that unfair methods of 
competition are being pursued and the public interest 
is involved; that in such case it was a ministerial duty 
upon the Commission to hear testimony and witnesses 
in support of and in opposition to said complaint; that 
it disregarded this duty; and that the Commission en¬ 
tertained a Motion to strike Subparagraphs (g), (k) 
and (1) solely and only upon the ground of lack of 
jurisdiction (R. 14, 15). The petition then alleges that 
the Commission was in fact and in law vested with 
jurisdiction and empowered to entertain the subject of 
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complaint in Subparagraphs (g), (k) and (1), and that 
in failing jand refusing to take jurisdiction be¬ 
cause of alleged lack of jurisdiction the Com¬ 
mission acted in violation of law and to the irreparable 
damage of appellants herein. Being without any right 
of appeal or review of the Commission’s order the pe¬ 
tition prayed that a mandamus issue compelling the 
Commission to take jurisdiction of the matters and 
things alleged in Subparagraphs (g), (k) and (1), (R. 
16). 

The International Association of Ice Cream Manu¬ 
facturers, the principal respondent complained against 
in Subparagraphs (g), (k) and (1), filed a petition to 
intervene in the present suit, which was granted (R. 
56). Both tjic respondent Commission and the inter¬ 
vener contended in their Answers to the petition for 
mandamus that the Court below was without jurisdic¬ 
tion to issue the mandamus herein. The principal ar¬ 
gument was that the Commission had power to deter¬ 
mine in the first instance the mixed questions of law 
and fact as to what methods of competition are being 
used and whether thev constitute unfair methods of 
competition within the meaning of the Act (R. 50). 
It also asserted that Subparagraphs (g), (k) and (1) 
were stricken not solely upon the ground of lack of 
jurisdiction but on many grounds other than that di¬ 
rected to jurisdiction (R. 51). It claimed that appel¬ 
lants had no standing in Court to bring the suit for 
a mandamus on the ground that the Act does not give 
an aggrieved person the right to institute a complaint 
against the alleged wrongdoer, such complaint being 
instituted by the Commission (R. 53-54). Finally it 
was claimed that the activities of the Commission with 
respect to issuing the complaint and striking out parts 
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of it were judicial or quasi-judicial and beyond the 
control of a writ of mandamus (R. 54), and that there 
was no power in the Court to review the Commission’s 
actions in this respect by a writ of mandamus (R. 54). 

Substantially the same defenses were put forward 
by the intervener (R. 56-65), which with respect to 
what was considered by the Commission on the [Motion 
to reinstate Subparagraphs (g), (k) and (1) submitted 
the transcript of the oral argument on the hearing 
therein, which oral argument is part of the present 
Record (R. 67-106). 

Appellants filed a Demurrer to the Answer of re¬ 
spondent and intervener (R. 107-108). As to itespon- 
dent’s assertion (Paragraph 3 of respondent’s An¬ 
swer, R. 50-51) that the intervener’s Motion to strike 
Subparagraphs (g), (k) and (1) 4 ‘contained many 
grounds other than that directed to jurisdiction” and 


was so taken by the respondent Commission, appellant 
stated in its Demurrer that from the Record |of the 
Commission which was part of the present Record it 
appeared that there was only one ground on which 
Subparagraphs (g), (k) and (1) were stricken, namely, 
lack of jurisdiction, the Record showing that any other 
supposed “grounds” were merely reasons why the 
ground of lack of jurisdiction should be noticed. In 
addition, the Demurrer asserted that the defense con¬ 
stituted an attempt on the part of the Commission to 
vary its official Record (R. 107, 108). 

The Demurrer being overruled the Court below dis¬ 
missed the petition and discharged the rule (R. 109). 
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SPECIFICATION OF ERRORS TO BE RELIED ON. 

1. The Court erred in overruling petitioners’ De¬ 
murrer to the Answer of respondent and intervener 
filed to the Petition herein. 

2. The Court erred in not sustaining the Demurrer 
filed by petitioner to respondent’s and intervener’s 
Answer to Petition filed herein. 

POINT I. 

Under Interstate Commerce Commission v. Humboldt 
Steamship Company, 224 U. S. 474, and Louisville 
Cement i Company v. Interstate Commerce Com¬ 
mission, 246 U. S. 638, the Court Below Has Power 
by Mandamus to Compel the Federal Trade Com¬ 
mission to Entertain a Proceeding Which it Has 
Erroneously Declared Was Not Within its Juris¬ 
diction. 

The vice of respondent’s and intervener’s position 
below is the 1 notion that the Federal Trade Commis¬ 
sion, or any other governmental commission, can exer¬ 
cise such jurisdiction as it sees fit instead of the juris¬ 
diction imposed upon it by a law of the United States. 
Appellants contend that if a law of the United States 
confides to ai Commission the power and duty to regu¬ 
late a certain line of activities in interstate commerce, 
and if the Commission finds the facts showing the ne¬ 
cessity of such regulation, its erroneous construction 
that as a matter of law the acts charged are beyond its 

iurisdiction mav be corrected bv mandamus. Onlv in 

* * •/ 

this wav mav the jurisdiction of a Federal regulators 
bodv such as the Federal Trade Commission be con- 
stituted as Congress intended instead of as the Com¬ 
mission mav erroneouslv wish it to be. 

•r % 
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This was precisely the question before thi^ Court 
and before the Supreme Court of the United States 
in Interstate Commerce Commission v. Humboldt 
Steamship Co., 224 U. S. 474, and Louisville Cement 
Company v. Interstate Commerce Commission, 246 
U. S. 638. Unless, therefore, some method can be de¬ 
vised for distinguishing these cases from the present 
the power of the Court below to issue a mandamus 
seems absolute. 

In the Humboldt Steamship Company case the 
Steamship Company tiled a petition before tin}* Inter¬ 
state Commerce Commission asking that certain com¬ 
petitors be required to tile with the Commission and to 
print and keep open for public inspection schedules 
showing their rates and charges for transportation 
in Alaska and to do certain other things required by 
the Interstate Commerce Acts as amended. Thje Com¬ 


mission had a hearing and entered an order that it was 
without jurisdiction to make the order sought by the 
complainant, the reason being its belief that L&laska 


was not a territory of the United States within the 
meaning of the Interstate Commerce Act. The Su¬ 
preme Court, affirming this Court, held that tliis de¬ 
termination of the Commission was erroneous; that 
Alaska came within the scope of the Interstate Com¬ 
merce Act, and that the complainant had a rjght to 
have the Act applied to Alaska in accordance with 
statute. Precisely the same objection was m^de to 
this Court and the Supreme Court in the Humboldt 
case as was made below in the present case, namely, 
that mandamus was not a proper proceeding in which 
to correct an error of law like that alleged in the peti¬ 
tion. As to this the Court said: 
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“The general principle which controls the issue 
of a writ of mandamus is familiar. It can be is¬ 
sued to direct the performance of a ministerial 
act, but not to control discretion. It may be di¬ 
rected against a tribunal or one who acts in a ju¬ 
dicial capacity, to require it or him to proceed, the 
manner of doing so being left to his or its discre¬ 
tion. It is true there may be a jurisdiction to de¬ 
termine the possession of jurisdiction. Ex parte 
Harding, 219 U. S. 363, 55 L. Ed. 252, 31 Sup. Ct. 
Rep. 324. But the full doctrine of that case cannot 
be extended to administrative officers. The Inter¬ 
state Commerce Commission is purely an adminis¬ 
trative bodv. It is true it mav exercise and must 
exercise quasi judicial duties, but its functions are 
defined, and, in the main, explicitly directed, by the 
act creating it. It mav act of its own motion in 
certain instances,—it may be petitioned to move by 
those having rights under the act. It may exercise 
judgment and discretion, and, it may be, cannot be 
controlled in either. But if it absolutely refuse to 
act, deny its power, from a misunderstanding of 
the law, it cannot be said to exercise discretion. 
Give it that latitude and yet give it the power to 
nullify its most essential duties, and how would its 
nonaction be reviewed ? The answer of the Com¬ 
mission is, by ‘a reversal by the tribunal of ap¬ 
peal.’ And such a. tribunal, it is intimated, is the 
United States commerce court. 

“But tjie proposition is plainly without merit, 
even although, it be conceded, for the sake of argu¬ 
ment, that the commerce court is by law vested 
with the exclusive power to review any and every 
act of the Commission taken in the exertion of the 
authority conferred upon it by statute: that is, to 
exclusively review, not only affirmative orders of 
the Commission granting relief, but also the action 
of that bodv in refusing to award relief on the 
ground that an application was not entitled to re¬ 
lief. This is so because the action of the Commis- 
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sion refusing to entertain a petition on the ground 
that its subject-matter was not within the scope of 
the powers conferred upon it would not be em¬ 
braced within the hypothetical concessions thus 
made. A like view disposes of the cases relied up¬ 
on in which it was decided that certain departmen¬ 
tal orders were not susceptible of being reviewed 
by mandamus. We do not propose to review the 
cases, as we consider them to be plainly inapposite 
to the subject in hand. 

“In the case at bar the Commission refused to 
proceed at all, though the law required it to do so; 
and to so do as required—that is, to take jurisdic¬ 
tion, not in what manner to exercise it —[is the 
effect of the decree of the court of appeals, the or¬ 
der of the court being that a peremptory writ of 
mandamus be issued directing the Commission ‘to 
take jurisdiction of said cause and proceed therein 
as by law required.’ ” (Interstate Commerce Com¬ 
mission v. Humboldt Steamship Co., 224 U. S. 484, 
485; Italics ours.) 

The conclusion arrived at by this Court and the Su¬ 
preme Court in the Humboldt case to the effect that the 
jurisdiction of a Commission like the Interstate Com¬ 
merce Commission did not depend solely upon the Com¬ 
mission’s view of the matter but was to be determined 
by the law creating the Commission and defining its 
jurisdiction, as interpreted by the Courts, was ijeiter- 
ated by the Supreme Court in United States ex rel 
Louisville Cement Co. v. Interstate Commerce Commis¬ 
sion, 246 U. S. 683. In that case the Cement Company 
filed a petition for mandamus to compel the Interstate 
Commerce Commission to compel the railroad coippanv 
to refund certain over-charges. The Commissioii had 
refused to consider it on the ground that it h^d no 
jurisdiction, the statute requiring such a claim to be 
filed within two years. The Supreme Court helq that 
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the Commission had erroneously interpreted the stat¬ 
ute, that the two years’ requirement did not apply to a 
case of this character, and that therefore the mandamus 
should be issued. The Court said: 


“That the supreme court of the District of Co¬ 
lumbia, in a proper case, has power to direct the 
Commission by mandamus to entertain and pro¬ 
ceed to adjudicate a cause which it has erroneously 
declared to be not within its jurisdiction , is decided 


in Interstate Commerce Commission v. United 
States, 224 U. S. 474, 56 L. Ed. 849, 32 Sup. Ct. 
Rep. 556. If the Commission did so err, on the au¬ 
thority of many decisions, among them Ex parte 
Russell, 13 'Wall. 664, 20 L. Ed. 632; Ex parte 
Schollenberger, 96 U. S. 369, 24 L. Ed. 853; Re 
Parker, 131 U. S. 221, 33 L. Ed. 123, 9 Sup. Ct. 
Rep. 708; Re Grossmayer, 177 U. S. 48, 44 L. Ed. 
665, 20 Sup. Ct. Rep. 535; and Interstate Com¬ 
merce Commission v. United States, 224 U. S. 474, 
485, 56 L. Ed. 849, 854, 32 Sup. Ct. Rep. 556, the 
courts may correct such error on a petition for 
mandamus, where, as in this case, the erroneous 
decision cannot be reviewed on appeal or writ of 
error.” (United States ex rel Louisville Cement 
Co. v. Interstate Commerce Commission , 246 U. S. 
917; Italics ours.) 


The Court went even further than the Court is re¬ 
quired to do in the present case because the mandamus 
in the Louisville Cement Company case practically dic¬ 
tated the order to be entered by the Interstate Com¬ 
merce Commission, which would not be the case here. 
But the Court was not deterred from granting a man¬ 
damus bv anv such consideration. It said: 

* f 


“The unusual and purely fortuitous circum¬ 
stance that the character of this jurisdictional limi¬ 
tation on the power of the Commission chances to 


* 


be such that the giving of a correct construction to 
it must result in determining the character of the 
decision which the Commission must render when 
the case is returned to it cannot affect the jpower of 
this court or that of the lower courts to define what 
that jurisdiction is under the act of Conaress, or 
the duty of the Commission to accept and act upon 
such definition when announced.” ( United States 
ex rel Louisville Cement Co. v. Interstate Com¬ 
merce Commission , 246 U. S. 198; Italics ours.) 

It results from a consideration of the Humboldt case 
and the Louisville Cement Company case atyove re¬ 
ferred to that the Supreme Court has refused to coun¬ 
tenance the contention that an act of Congress defining 
the jurisdiction of an administrative commission is 
whollv at the mercv of the Commission itself such that 
the public, the ultimate beneficiaries of the act, it? bound 
by the Commission’s decision, even though erroneous. 
In other words, this Court and the Supreme Court has 
reached the sensible conclusion that as an administra¬ 
tive Commission’s error on the side of exceeding its 
authority may be corrected, usually by means oft a stat¬ 
utory appeal, so in the same way the Courts will not 
leave an interested party, invoking the Commission’s 
aid in his own behalf and for the ultimate benefit of the 
public, without a remedy when the Commission (in a 
rare case) “under-estimates” its powers and declines 
to take jurisdiction when the law requires it to do so. 
The only thing required is that minimum of legal in¬ 
terest required to set the judicial machinery in r^iotion. 

It must be remembered that the Commission is not 
a free agent moving securely in regions of its own 
choice but a governmental creature which is specifically 
empowered and directed “to prevent person^, etc., 
from using unfair methods of competition iri com- 
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merce”, (15 USCA Sec. 45). Under Section 5 of this 
Act the duty is specifically imposed upon the Commis¬ 
sion to issue and serve upon any person, etc., a com¬ 
plaint whenever the Commission shall have reason to 
believe that such person, etc., has been or is using any 
unfair method of competition in commerce. 

Section 5 provides: 

“Whenever the Commission shall have reason to 
believe that any such person, partnership or corpo¬ 
ration has been or is using anv unfair method of 
competition in commerce, and if it shall appear to 
the Commission that a proceeding by it in respect 
thereto would be to the interest of the public, it 
shall issue and serve upon such person, partner¬ 
ship or corporation a complaint stating its charges 
in that respect and containing a notice of a hearing 
upon a day and at a place therein fixed, at least 
thirtv idavs after the service of said complaint. 
* * *” (15 USCA Sec, 45, R. 3) 

Upon being satisfied that the method of competition 
in question is prohibited by the Act the Commission is 
required to issue a Cease and Desist Order. The ques¬ 
tion whether the method of competition in question 
would constitute under the Act an unfair method of 
competition is a question of law necessarily left open to 
decision by a proper Court. Thus in the present case 
the Commission having found prima facie the facts, 
and having issued its complaint, the question whether 
the alleged acts of the intervener within the several 
states constituted a conspiracy in the nature of an un¬ 
fair method of competition, or whether as claimed by the 
intervener they were a mere exercise of the Right of 
Petition, constitutes a question of law open to ultimate 
decision by the Courts. Any other theory would per- 
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mit a great beneficial act of Congress intended for the 
relief of interested parties and the protection of the 
public to be diminished in its effectiveness and pro 
tanto destroyed by a purely erroneously interpreta¬ 
tion of the act on the part of the Commission. 

That the Commission is to find the facts, and that 
the question whether such facts come within the juris¬ 
diction of the Commission as a question of la^ is indi¬ 
cated in Federal Trade Commission v. Gratz, 253 U. S. 
421, wherein Mr. Justice Brandeis, dissenting, but ex¬ 
pressing the unquestioned law on this subject stated: 

“Congress imposed upon the Commission the 
duty of finding the facts; and it declared that 
findings of fact so made (if duly supported by 
evidence) were to be taken as final. The question 
whether the method of competition pursued could, 
on those facts, reasonably be held by the Commis¬ 
sion to constitute an unfair method of competi¬ 
tion, being a question of law, was necessarily left 
open to review by the court. Compare Interstate 
Commerce Commission v. Diffenbaugh (21^2 U. S. 
42); Interstate Commerce Commission v. Balti¬ 
more & Ohio R. R. Co. (145 U. S. 263.)” 

To the same effect is the Supreme Court’s decision 
in Federal Trade Commission v. Eastman Kodak Co., 
274 U. S. 619, wherein the Court said: 

11 The Commission exercises only the adminis¬ 
trative functions delegated to it by the Act, no 
judicial powers. National Harness, etc., Associa¬ 
tion v. Federal Trade Commission (C.C.A.), 268 
Fed. 705, 707; Chamber of Commerce v. Federal 
Trade Commission (C.C.A.) 280 Fed. 45, 48.” 

It follows from the above that mandamus map- issue 
to compel the Court below to resume jurisdiction of 
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the matters complained of in Subparagraphs (g), (k) 
and (1) if in fact it be true that the legislative and 
other activities complained of in these Subparagraphs 
are not sacrosanct under constitutional or other law. 

POINT II. 

The Acts Complained of in Subparagraphs (g), (k) 
and (1) Were Clearly Within the Scope of the Fed¬ 
eral Trade Commission Act and not Protected by 
Any Constitutional Guarantee. 

Paragraph Five of the complaint issued by the Com¬ 
mission against the intervener and the other respon¬ 
dents alleges tliev have united in a common course of 
unfair competition in the form of conspiracy to pre¬ 
vent, suppress and delay the sale, purchase and use of 

ice cream freezers bv: 

•» 

(g) Working with various city and state sani¬ 
tary inspectors and officials to get them to harass 
and interfere with prospective purchasers and 
operators or owners of counter freezers to the ex¬ 
tent of causing them a great loss of time, heavy 
financial expenses, thus forcing them to discon¬ 
tinue the use of counter freezers. 

In reference to this paragraph, stricken by the Com¬ 
mission on the ground of lack of jurisdiction, we ask 
this Court to examine the elaborate arguments of coun¬ 
sel for the intervener and its members made upon the 
hearing before the Commission as to whether the 
above complaint lately stricken should be reinstated. 
These arguments will be found in the Record, pages 
81-99. The defense is that the respondents have the 
right to ask the Legislature to pass laws (R. 84). The 
First Amendment to the Constitution prohibiting the 
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ng the 
o peti- 
is re- 
to con- 
to get 


United States from passing any law abridge 
right ot the people peaceably to assemble and It 
tion the Government tor redress of grievance 
terred to (R. 84, 86). There is even an effort 
tend that respondents are merely attempting 
state officials “to enforce the laws rigidly” (R. 88). 

Substantially the same arguments were made by 
other counsel for one of respondents (R, 91-95) 

But we ask: 

hat has this to do with the allegations of Sub 
paragraph (g) to the effect that respondents are work¬ 
ing with various city and state sanitary inspectors and 
officials to prevail upon them 


“in harassing and interfering with pros 
purchasers and operators or owners and via¬ 
tors of counter freezers to the extent of causing 
them great loss of time, heavy financial expenses 
and forcing them to discontinue the installaf 
or use and operation of said counter free 
(R. 6.) 


)ective 

opera- 


ion of 
zers.” 


What has that to do with the “right of the people 
peaceably to assemble”. “Harassing and interfering 
with prospective purchasers”, the means of tie ille¬ 
gal conspiracy alleged in Paragraph Five have ordi¬ 
nary legal and common sense implications. If the 
“harassing and interfering” is done pursuant to a 
conspiracy to prevent, suppress and delay the sjale of 
counter ice cream freezers what possible defense can 
lie in any “right of the people peaceably to assem¬ 
ble”'? Is it not perfectly clear that the Constitutional 
Amendment has not the slightest application? 

The same argument applies to Subparagraph (k). 
(R. 6.) This Subparagraph, like Subparagraph (g), 
is the means alleged for achieving the illegal cohspir- 
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acy set forth in Paragrai>h Five. AYe ask this Court 
to read Subparagraph (k) (R. 6). The gist of the 
charges therein is not so much the fact that respon¬ 
dents fomented unfavorable legislation in bad faith, 
but that they utilized the introduction of such unfavor¬ 
able proposed legislation in the state Legislature “as 
a threat, club or coercive measure to delay and defeat 
the purchase of counter freezers, etc.” (R. 6). There 
is also the allegation of the respondents “backing and 
filling” with respect to obtaining proposed legislation 
when the legislation turned out to be so drastic that 
it might injure respondents themselves, plus the alle¬ 
gation of having the legislation place administrative 
power in a supervisory authority susceptible of influ¬ 
ence by respondents (R. 7). i 

AVe ask again what have these things to do with the 
right of free speech or peaceable assembly.’ It is 
clear that it is not the use of anv such right that is 
complained of as a means of achieving an unlawful 
conspiracy, but the misuse of such alleged right to the 
extent of actually perpetrating a fraud upon the Leg¬ 
islatures in question, the public and all concerned. 

It is well known that a legal right may be used in 
such a wav as to constitute an unfair method of com- 
petition. Thus in Chamber of Commerce of Minne¬ 
apolis v. Federal Trade Commission. 13 F. (2d) 673, 
the Court sustained the Commission in ordering the 
respondent to cease and desist from instituting suits, 
the Court quoting, with approval, the statement of the 
Supreme Court in Akins v. Wisconsin. 195 U. S. 194: 

“The most innocent and constitutionally pro¬ 
tected acts or omissions may be made a step in a 
criminal plot, and if it is a step in a plot neither its 
innocence nor the constitution is sufficient to pre¬ 
vent the punishment of the plot by law.” 
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Subparagraph (1) by which the Commissioii charged 
that the intervener and the others threatened to pre¬ 
pare and introduce prohibitive state legislation if pros¬ 
pective purchasers of counter freezers did not desist 
from purchasing them and from using them is on the 
same footing with the charges in Subparagraphs (g) 
and (k). It can hardly be said that the right of free 
speech and the right of petition or any other Consti¬ 
tutional right includes the right to 44 threatenj\ 

We think it the hollowest mockery that Subpara¬ 


graphs (g), (k) and (1) were stricken on the ground 
that the Constitutional right to petition for the redress 
of grievances prohibited the Commission exercising 
jurisdiction. We ask this Court to examine these Sub- 
paragraphs in the light of the beginning of Paragraph 
Five which charge a conspiracy, the means of achiev¬ 
ing this conspiracy being these Subparagraphs. Moral 
wrong is latent in every allegation; it seems literally a 
wonder that the Commission even by the most per¬ 
suasive advocacy could ever have been persuaded to 


give in to the argument of the Right to Petition. We 


simply ask this Court to read Paragraph Five and 
Subparagraphs (g), (k) and (1), and leave it to this 
Court’s common sense as to whether they do not allege 
shockingly unfair trade practices. 

If the various acts alleged in Subparagraphs (g), 
(k) and (1) are not cloaked with a Constitutional sanc- 
titv on the theorv of the Right of Petition, it follows 
that the Commission in declining to take jurisdiction 
on the theory that it was prohibited from doing so by 
the Constitution is guilty of a mere error of |law in 
interpreting its own governing statute, which eii’or can 
be corrected by this Court. In brief, it has said it had 
no jurisdiction when in fact it had jurisdiction, and 
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this the present Court and the Supreme Court has said 
in the Humboldt Steamship Company case and the 
Louisville Cement Company case may be corrected by 
mandamus. 

It need hardly be said that the object of the present 
suit is not to control the Commission’s consideration of 
Subparagraphs (g), (k) and (1) but merely to resume 
jurisdiction over them. 

CONCLUSION. 

The judgment below should be reversed. 

Respectfully submitted, 

Charles R. Pollard, 

I Shoreham Building, 

i William E. Leahy, 

William J. Hughes, Jr., 
Investment Building, 
Washington, D. C., 
Attorneys for Appellants . 








e United States Court of Appeals 
for the District of Columbia - 

Apkil Term:, 1S3S 


Ujotesj States or America, ex eel. Melts Xotsldi' 
Qoaepant, Bast-ax-Blessxxg CoitPAxr, E. E. 
Gebhabdt & Compaxt. Boss Soda Fooxtae? 
Co^IPAXY, TaXLOB JrREEZ£R C0BP01&TI0.X, TOX- 
hlll Pro:? CojTpaxt. Aaticoad Associadicx of 

COUNTER IfpvEEZER MaNXLFACTLERERS, APPELLANTS 


Teleral Trade Coliliission, appellee, and. Inter, 
national Association of Ice Cbeali ZTancfac 
hirers, a Corporation, intervener 


APPEAL EEOIf TILE DISTRICT COURT OF TEE EXITED 
STATES FOR TTfE DISTRICT Of- COLUEDIA 


' W: T.uSSLLEY, ■ -;E 

'Chief Cou-iisd. Fedors' Trr.de Commission. 

MARTIN Au-^ORRisON,: : 

i;L' I Assistanf'Cnief Counsel. 

WILE EE X. EAVLKLIAX, - 

Attorney for Appellee, 


















































INDEX 


Paw 

I. Statement of facts.._____ | 1 

II. Inapplicability of appellants’ authorities.. 4 

III. Question of jurisdiction... 6 

IV. Courts, power to review orders of the F. T. C_ 10 

V. Appellants’ legal capacity to institute and maintain this 

action..... I 16 

VI. The sufficiency in law of the allegations of the petition for j 

mandamus___ | 17 

VII. The Cubberley case _ j 28 

VIII. Conclusion... 29 

AUTHORITIES CITED 

B. & 0. R. R. v. Pitcairn Coal Co., 215 U. S. 481... | 12 

Beavers v. McMillan, 44 Fed. (2) 66S_ j 17 

Birckhead v. Brown, 5 Sandford (S. Ct. of N. Y.) 134_ | 8 

Bissell v. Spring Valley Township, 124 U. S. 225__ I 8 

Bouchaud v. Dias, 3 Denis (S. Ct. of N. Y.) 238_ | 8 

Butte v. U. S., 290 U. S. 127..---- 13 

Calf Leather Tanners Ass'n v. Morgenthau, 80 Fed. (2) 536_ 14 

Chamber of Commerce v. F. T. C., 280 Fed. 45_ 13 

Childers v. Commissioner, SO Fed. (2) 27_ 25 

Chrichton v. Wingfield, 258 U. S. 66_ 24 

City v. Certain, 4S Fed. (2) 805__ 25 

City of Boulder v. Lewis, 21 Fed. (2) 910. 24 

Coffin v. Knott, 2 Greene (Iowa) 5S2_ 8 

Corpus Juris (38) pp. 576, 614, Sec. 50, 96 (7)___ 21 

Corpus Juris (3S) pp. 5S2-4, Sec. 56_ 1 IS 

Corpus Juris (3S) p. 614, Sec. 94 (5)_ |24 

Corpus Juris (3S) p. 615, Sec. 98 (B)- |18 

Corpus Juris (49) p. 140, Sec. 146___ 17, ,18 


Director General v. Viscose Co., 254 U. S. 498- 

F. T. C. Act, Sec. 5... 16, 

F. T. C. v. Klesner, 280 U. S. 19...5, 13, 14, 16, 19, 20, 

Gaines v. Thompson, 74 U. S. 347__ 

Gould’s Treatise on Pleading, Chap. IX, Pt. I, S. 43- 

I. C. C. v. Humboldt Steamship Co., 224 U. S. 474.. 

I. C. C. v. N. Y., N. H. & H. R. R. Co., 2S7 U. S. 178_ 

I. C. C. v. U. S., 289 U. S. 385..... 15, 

I ekes v. Pattison, SO Fed. (2) 708_ 8, 

In re Welch Mfg. Co., 201 Fed. 519... 









































II 

Page 

Jones v. Securities & Exchange Commission , 79 Fed. (2) 617_12, 13 

Knight v. Lane , 22S U. S. 6_ _____ 27 

Louisville Cement Co. v. I. C. C., 246 U. S. 63S. 4 

McKenzie-Hogue Co. v. Carlisle , 73 Fed. (2) 7S__ 9 

Moffat Tunnel League v. (7. 5., 289 U. S. 113_ 17 

Morrisdale Co. v. Penn. R. R., 230 U. S. 304. 12 

New Orleans v. Paine, 147 U. S. 261_ 27 

Northern Pacific Ry. v. Solum, 247 U. S. 477.... 12 

A’, y. 0. <1- IF. #*/. Co. v. £7. 5., 14 Fed. (2) 850. 16 

Pennsylvania v. Terminal, 78 Fed. (2) 591... 16 

Piedmont & Northern Ry. Co. v. £7. 5., 280 U. S. 469_ 16 

Proctor & Gamble Co. v. £7. 5., 225 U. S. 2S2___16 

Riverside Oil Co. v. Hitchcock, 190 U. S. 316... 14 

Ruling Case Law (IS), pp. 123-4, 431-2, Sec. 37, 294_ 21 

Ruling Case Law (18), p. 329, Sec. 297..... 17, IS 

Ruling Case Law (IS), p. 341, Sec. 294--- 18 

Standard Oil Co. v. U. S., 2S3 U. S. 235___ 16 

Texas <t* Pacific Ry. v. Abilene Cotton Oil Co., 204 U. S. 426- 12 

U. S. v. Bout well, 84 U. S. 604__ 21 

U. S. v. Dern, 289 U. S. 352_____ 17 

U. S. ex rel. Cubberley v. F. T. C., District Court of the United 

States for the District of Columbia (Law #83049)__ 28 

U. S. v. Fisher, 223 U. S. 6S3_ ....... 14. 15 

U. S. v. I. C. C., 42 App. D. C. 514...13, 14, 15 

U. S. v. Illinois Central, 244 U. S. 82--- 16 

U. S. v. Lapp, 244 Fed. 377..—.- 24 

U. S. v. Los Angeles, 273 U. S. 299... 16 

U. S. v. Roper, 4S App. D. C. 69_ 17 

U. S. v. Wilbur, 2S3 U. S. 414. IS 

U. S. v. Wilson , 33 App. D. C. 472..—. 17 

Wilbur v. U. S., 281 U. S. 206. 14 

TFon <7 Doo v. U. S., 265 U. S. 239. 24 

Work v. U. S., 267 U. S. 1S5..-.. 14, IS 

Yangtsze v. Deutsch, 59 Fed. (2) 8---- 25 


































In the United States Court of Appjeals 
for the District of Columbia 

April Term, 1936 1 

“———— 

No. 6746 —Special Calendar 

United States of America, ex rel. Mills Novelty 
Company, Bastian-Blessing Company, R E. 
Gebhardt & Company, Russ Soda Fountain 
Company, Taylor Freezer Corporation, ^ut- 
hill Pump Company, National Association of 
Counter Freezer Manufacturers, appellants 

v. 

Federal Trade Commission, appellee, and Inter¬ 
national Association of Ice Cream Manufac¬ 
turers, a Corporation, intervener | 

APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

I 

STATEMENT OF FACTS 

The Commission, on March 27, 1935, issued a 
complaint (Tr. p. 23, Ex. B) under Section 5 of 

the Federal Trade Commission Act (38 Stat. 717, 

(i) 
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719-720, 15 U. S. C. A., Sec. 45) against 11 re¬ 
spondents, the proceeding based on said complaint 
being known as Docket No. 2346 on the records of 
the Commission. Thereafter, one of the respond¬ 
ents, the International Association of Ice Cream 
Manufacturers, filed a motion to strike (Tr. p. 32, 
Ex. C) certain designated portions of said com¬ 
plaint, including subparagraphs (g), (k), and (1) 
of paragraph 5 of the complaint. After a hearing 
on brief and oral argument, and upon consideration 
of the whole record, the Commission sustained said 
motion (Tr. p. 37, Ex. D) as to these three sub- 
paragraphs of said paragraph 5. 

Thereupon, one of the appellants herein, to wit r 
National Association of Counter Freezer Manu¬ 
facturers, filed in Docket No. 2346 a certain peti¬ 
tion in two parts (Tr. p. 38, Ex. E). By part one, 
it moved the Commission for leave to intervene in 
said proceeding. By part two, it moved the Com¬ 
mission to modify or vacate its said order sustain- 
ing said motion to strike the aforesaid three sub- 
paragraphs, and that it be heard in oral argument 
at a time to be fixed by the Commission. 

Subsequently, the Commission denied said mo¬ 
tion to intervene (Tr. p. 45, Ex. F), but did fix 
a time and place for oral argument on said motion 
to modify or vacate (Tr. p. 45, Ex. F) the Commis¬ 
sion’s said order sustaining said prior motion to 
strike the aforesaid three subparagraphs. There¬ 
after, said appellant association and the respond¬ 
ents in said Docket No. 2346 were heard u£>on brief 
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and oral argument. After full consideration the 
Commission denied said motion (Tr. p. 47, Ek. Gr) 
to vacate its said prior order. 

Thereupon, said National Association of Counter 
Freezer Manufacturers and the six other appel¬ 
lants herein tiled, in the District Court ofj the 
United States for the District of Columbia, peti¬ 
tion for mandamus (Tr. p. 1, 16) on whicp the 
instant case is based, to wit: a joint petition lor a 
writ of mandamus commanding the Commission 
to take jurisdiction of the matters and things set 
forth in subparagraphs (g), (k), and (1) of para¬ 
graph 5 of its complaint. | 

Whereas, the National Association of Couhter 
Freezer Manufacturers’ motion (Tr. p. 38, Ex] E) 
was to modify or vacate the prior order striking 
the three subparagraphs, the writ asked for is to 
command the Commission to treat such order as a 
nullity by assuming jurisdiction of said para¬ 
graphs as though said order to strike had not been 
sustained. This Court is thus by necessary impli¬ 
cation asked to command the Commission to I do 

i 

three things, to wit: j 

(1) Vacate said order granting said mo¬ 
tion to strike; 

(2) Deny said motion to strike; 

(3) Resume jurisdiction of said three sub- 

paragraphs and proceed to trial, findings, 
and final order thereon. i 
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II 

INAPPLICABILITY OF APPELLANTS’ 

AUTHORITIES 

In the final analysis the appellants’ appeal 
stands oi' falls upon the applicability or inappli¬ 
cability of the two cases exclusively relied upon by 
appellants in their brief— I. C. C. v. Humboldt 
Steamship Co., 224 L T . S. 474, and Louisville Ce¬ 
ment Co. v. I. C. C., 246 U. S. 638. 

An examination of these two cases shows their 
utter inapplicability to the instant case. For in 
the Humboldt and Louisville Cement cases, supra, 
the complaints were filed by private parties in 
private litigation to enforce private rights, as pro¬ 
vided for bv the Interstate Commerce Act, and 
they were rejected upon the sole ground of want 
of jurisdiction. Likewise, the petitions for writ 
of mandamus, in both cases, were filed by the par¬ 
ties plaihtiff in the proceedings before the Com¬ 
mission. In the instant case, the complaint was 
filed by the Federal Trade Commission, acting in 
the public interest, to enforce a right of the public. 
No private parties or private rights were involved, 
and there was no one else legally interested in said 
complaint save the Commission; and as no ground 
was assigned by the Commission as to why they 
struck subparagraphs (g), (k), and (1) of para¬ 
graph 5 of the complaint (see Commission’s Order 
granting motion to strike—Tr. p. 37, Ex. D), it 
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would be palpable error for this Court, oi any 
court, to conclusively say it was done upoji the 
sole ground of want of jurisdiction. A 
party cannot file a complaint before the 
Trade Commission, as was done in the afore¬ 
mentioned cases before the Interstate Comryerce 
Commission. | 

This fundamental and controlling differencje be¬ 
tween the two acts was squarely brought out in the 
Klesner case (F. T. C. v. Klesner, 280 U. S. 19) at 
page 26, where Mr. Justice Brandeis, speaking for 
the Court, said: j 

The provisions in the Federal Trade Com¬ 
mission Act concerning unfair competition 
are often compared with those of the Inter¬ 
state Commerce Act dealing with unjust (dis¬ 
crimination. But in tlieir bearing upon pri¬ 
vate rights, they are wholly dissimilar. The 
latter Act imposes upon the carrier many 
duties; and it creates in the individual <bor- 
responding rights. For the violation of' the 
private right it affords a private adminis¬ 
trative remedy. It empowers any interested 
person deeming himself aggrieved to file l as 

of right, a complaint before the Interstate 
Commerce Commission; and it requires the 
carrier to make answer. Moreover, the com¬ 
plainant there, as in civil judicial proceed¬ 
ings, bears the expense of prosecuting his 
claim. The Federal Trade Commission Act 
contains no such features. 


private 

Federal 
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III 

QUESTION OF JURISDICTION 

In order to attempt to bring themselves within 
the terms of the decision in the Humboldt and Ce¬ 
ment coses, supra, appellants assert that the Com¬ 
mission struck out the three subparagraphs of its 
own complaint upon the sole and only ground that 
the Commission had no jurisdiction of the subject 
matter of said subparagraphs. 

The order made upon the record of the Commis¬ 
sion does not indicate on what ground the motion 
was sustained (Tr. p. 38, lines 5 to 7). 

In contradiction to appellants’ contention, the 
motion to strike, upon which the petition for man¬ 
damus is predicated, contained other than juris¬ 
dictional grounds, to wit (Tr. p. 36): 

(4) The acts complained of do not involve 
or affect interstate commerce within the 

i 

meaning of the Federal Trade Commission 
Act—especially where the legislation pro¬ 
tects and promotes the public health by pre¬ 
scribing sanitary regulations for manufac¬ 
ture and retail sales. 

(5) The cooperation of citizens with gov¬ 
ernment officials, in the administration of 
local laws regulating manufacture and re¬ 
tail sales, does not and cannot constitute an 
unfair method of competition in interstate 
commerce, regardless of the effect of such 
enforcement upon others. 
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Likewise the Commission’s answer to thd peti¬ 
tion for a writ of mandamus herein (Tr. p. 51-53) 
alleged other grounds, to wit: j 

The respondent Commission denies 'it or¬ 
dered the subparagraphs in question 
stricken solely and only on the ground of 
jurisdiction, but rather, avers that it gave 
careful consideration to all reasons assigned 
in briefs or oral argument in support of,, 
and in opposition to, said motion to stirike, 
and said motion to vacate and set aside the 
order made by the Commission sustaining 
said motion to strike said portions of said 
complaint, among which reasons raised and 
argued by respondent were the following: 

(1) that the Constitution of the United 
States was a bar to interference by the Fed¬ 
eral Government with the right of the citi- 

° i 

zen to petition his legislature; and 1 

(2) that the facts alleged were not un¬ 
lawful and did not constitute unfair meth¬ 
ods of competition; and 

(3) that for reasons of policy and pub¬ 

lic interest the Commission should not cen¬ 
sor the activities of persons appearing 'be¬ 
fore the legislatures of the forty-eight 
States; and j 

(4) that not until it had duly considered 
the whole record, and was fully advised)in 
the premises, did the respondent Commis¬ 
sion exercise the discretionary powers 
vested in it by said Section 5 of said Federal 
Trade Commission Act, and strike said sub- 

95486—36-2 I 
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paragraphs from its complaint, upon such 
grounds and for such reasons as were by the 
Commission deemed to be good and suffi¬ 
cient and in the public interest. 

Appellants’ demurrer admits all allegations of 
the Commission’s answer. Judgment upon such 
demurrer in favor of respondent Commission con¬ 
clusively adjudicates all facts alleged in such an¬ 
swer. They may not now be denied. Bissell v. 
Spring Valley Township, 124 U. S. 225, 233, held: 

Facts admitted bv demurrer are estab- 

* 

lished as fully as though found in verdict of 
jury. 

Coffin v. Knott, 2 Greene (Iowa) 582. 

Birckhead v. Brown, 5 Sandford, Sup. Ct. 
N. Y. 134. 

Boucliand v. Bias, 3 Denis (S. Ct. of 
N. Y.) 238. 

Gonld’s Treatise on Pleading, Chap. IX, 
Pt. I, S. 43. 

I ekes v. Pattison, 80 Fed. (2) 708. 

In this case, appellants’ demurrer to the Com¬ 
mission's answer to the petition for a writ of man¬ 
damus was overruled. Appellants elected to stand 
upon their demurrer and judgment was entered for 
the Commission. From such judgment the pend¬ 
ing appeal is being prosecuted. 

Upon such an appeal the question for consider¬ 
ation is whether (1) on the facts well pleaded in 
the complaint, (2) together with the facts alleged 
in the answer and not denied in the reply, the 
Court erred in rendering the judgment. 
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McKenzie-Hogue Co. v. Carlisle, 73 Fed. 

(2d) 78, 79. I 

In the instant case there was no reply, and all 
allegations of the Commission’s answer are bjy the 
demurrer admitted, and by the judgment adjudi¬ 
cated to be true. I 

It is undenied and undeniable upon the fa|ee of 
the record that the motion to strike which the Com¬ 
mission sustained, was considered upon several 
grounds other than the question of jurisdiction. 
One of the grounds alleged in the motion was jthat 
the facts alleged “were not unlawful and didj not 
constitute unfair methods of competition” (Tjr. p. 
53, lines 5 and 6). | 

This Court may not review the ruling of the 
Commission upon the alleged insufficiency in ilaw 
of the three subparagraphs which the Commission 
struck from its complaint. The facts as alleged, 
admitted and adjudicated, make the decision^ in 
the Humboldt and Cement cases, supra, wholly in¬ 
applicable, and leave appellants with no authorities 
in point. As will appear hereinafter, there jare 
many other grounds, on any one of which the judg¬ 
ment of the lower court must be affirmed. jphe 
Commission has the inherent power, and the dUty, 
to dismiss its own complaint in w’hole or in pjrt 
at any time, whenever it is of the judgment that 
the respondent, or respondents thereto, are hot 
using unfair methods of competition, or that a 
joroceeding thereon would not be in the public 
interest. I 
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IV 

COURTS’ POWER TO REVIEW ORDERS OF THE 
FEDERAL TRADE COMMISSION 

(1) The Federal Trade Commission is author¬ 
ized to file a complaint only when it “ shall have 
reason to believe” that Section 5 of the Federal 
Trade Commission Act has been or is being vio¬ 
lated. There is no procedure by which the suffi- 
ciencv of the Commission’s “reason to believe” 

A/ 

can be put in issue, either upon the adequacy and 
belief as to the facts or upon their legal effect. 
There is a further requirement in the statute—“It 
shall appear to the Commission that a proceeding 
by it in respect thereof would be to the interest of 
the public.” All unfair methods of competition 
are probably unlawful but the Commission must 
exercise a certain discretion in determining when 
it is wise to institute proceedings. This discretion 
might depend largely upon practical considera¬ 
tions, upon the prevalence and seriousness of the 
offense, the extent to which it can be effectively 
dealt with by other agencies, the extent to which 
persons injured thereby have an adequate remedy 
in the courts and the limitations upon the Commis¬ 
sion's own activities arising out of limitations of 
power, of personnel, and of appropriations. 

An administrative officer, like a jury, may in a 
given case act upon an erroneous interpretation of 
the law which gives him authority; or he may base 
his decision upon factors to which he was not in- 
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tended by the legislature to give weight; or l|ie may 
adopt a procedure which deprives interested per¬ 
sons of the opportunity to bring relevant} facts 
to his attention. To meet such cases, coijrt re¬ 
view must be provided, unless some paramount so¬ 
cial interest renders it impractical. Unless the 
very purpose of administrative action is lost sight 
of, however, the review will be restricted to ques¬ 
tions of this character, and will not extend tjo any 
issue of fact or conduct which was entrusted to the 
official in question on account of his supposed tech¬ 
nical experience or capacity for sound praletical 
judgment. It would be unthinkable for a cohrt to 
consider de novo the engineering questions invblved 
in the determination of the Chief of Engineers of 
the Army that a bridge is an unreasonable obstruc¬ 
tion to navigation, or of the medical authorities in 
the Bureau of Immigration that an alien ljas a 
communicable disease, or of the Interstate Com¬ 
merce Commission that a rate is likely to bring a 
return of 6%. Whether these are analytically 
questions of law or questions of fact, the very jpur- 
pose of the legislature was to create a competent, 
expert tribunal to decide them, and this purpose is 
clearly defeated if a court proceeds to substitute 
lawyers' judgment for the judgment of such a 
tribunal. ! 

In most statutes creating administrative agen¬ 
cies, there is express or implicit recognition in the 
statute itself of this obvious limitation of the 
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proper scope of judicial review. In the case of 
the Interstate Commerce Commission, the Supreme 
Court itself, with but slight aid from the text of the 
law, has created in a notable series of cases a cate¬ 
gory of “administrative questions", upon which it 
will refuse to substitute its judgment for the judg¬ 
ment of the Commission, and into which, indeed, 
courts may not inquire until the Commission has 
made its ruling ( Texas & Pacific By. v. 'Abilene 
Cotton Oil Co., 204 U. S. 426; B. & 0. R. R. v. Pit¬ 
cairn Coal Co., 215 U. S. 481; Morrisdale Co. v. 
Penn. R. R., 230 U. S. 304; Northern Pacific Ry. v. 
Solum, 247 U. S. 477; Director General v. Viscose 
Co., 254 U. S. 498). These cases do not rest upon 
any supposed distinction between questions of fact 
or law; generally they are neither, but merely judg¬ 
ments of a practical character. They do not rest 
upon any statutory limits on the right of review. 
They rest' on a statesmanlike comprehension of the 
purpose and function of administrative enforce¬ 
ment and of the importance of expert decision 
upon questions of great economic importance. 

(2) Rulings on interlocutory or procedural 
orders are not reviewable bv any court, unless the 
statute so provides. 

Jones v. Securities and Exchange Com¬ 
mission^ 79 Fed. (2d) 617, 619. 

Sectioil 5 provides only for a review of an order 
to cease and desist; and the rule above stated 
applies to proceedings under Section 5. 


Jones v. Securities and Excliande Com¬ 
mission, supra, p. 619. 


No court, therefore has power to review a rul¬ 
ing by the Federal Trade Commission on aji inter¬ 
locutory or procedural question, nor evejn of a 
cease and desist order except as prescribed by the 
statute. 

(3) There is no power in any court to halt the 

trial of a case pending before the Federal Trade 
Commission and make a 44 preliminary review of 
questions of jurisdiction.” | 

Chamber of Commerce v. Federal Trade 
Commission, 280 Fed. 45, 48-9. 

(4) If a quasi-judicial tribunal errs in dismiss¬ 

ing a claim, its act is the exercise of jurisdiction 
and mandamus will not lie 44 to compel it tp pro¬ 
ceed with the inquiry.” | 

Butte v. United States, 290 U. 127, 
141-2. 

United States ex ret. v. Inter state Com¬ 
merce Commission, 42 App. D. C. 514, 519. 

(5) 44 In determining whether a proposed pro¬ 
ceeding will be in the public interest, the Commis¬ 
sion exercises a broad discretion.” 

F. T. C. v. Klesner, 280 U. S. 19, 28^ 

(6) If the Commission should refuse to issue a 
complaint, its action would be non-reviewable. The 
Commission, after it issues a complaint, rests 
under a continuing duty to dismiss the saiqe, in 
wdiole or in part, if at any time it shall conclude 
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that the further prosecution thereof is not in ac- 
cord with the statute. ‘ ‘ The prosecution is wholly 
that of the Government. ’ ’ 

F. T. C. v. Klesner, 280 U. S. 19, 25. 

(7) The Commission, in the exercise of its non- 
reviewable discretion, struck out three subdivi¬ 
sions of its own complaint. The Commission orig¬ 
inally included them in its complaint Later it 
struck them out. Both acts are discretionary. 
The latter is nonreviewable. The former is re- 
viewable only if an order to cease and desist shall 
be issued and then only on a petition by a respond¬ 
ent to review such order. 

(8) Mandamus will not issue to control a dis- 
cretionarv act. 

Wilbur v. U. S., 281 IT. S. 206, 218; 

United States ex rel. v. Interstate Com¬ 
merce Commission, supra; p. 519; 

Riverside Oil Co. v. Hitchcock, 190 U. S. 
316, 324—5; 

Calf Leather Tanners Assn. v. Morgen - 
than, SO Fed. (2) 536, 541-2; 

lakes v. Pattison, 80 Fed. (2) 708, 711 
(D. C.). 

(9) Where discretion is to be exercised, an offi¬ 
cer who has acted cannot be made to retract his 
decision and give effect to one that is not his own. 

U. S. v. Fisher, 223 U. S. 683, 692; 

Gaines v. Thompson, 74 II. S. 347, 352-3; 

Work v. U. S., 267 U. S. 185, 186-7; 

Wilbur v. U. S., supra, 218; 


15 


United States ex rel. v. Interstate Com¬ 
merce Commission, supra, p. 519; 

I. C. C. v. U. S., 289 U. S. 385, 393^. 

(10) The fact that there may not be review by 

certiorari or otherwise, is no ground for refnedv 

bv mandamus. 

%/ 

U. S. v. Fisher, supra, p. 694. j 

(11) Under Section 5 of the Federal Trade Com¬ 
mission Act, the Commission exercises pojwers 
which may not be reviewed or controlled by inan- 
damus. Such decisions rest in the discretion of the 
Commission under all the circumstances of the 
case. Analytically, if there be error it is an error, 
not of law, but of judgment—a mistake by the 
Commission in its administrative, rather than 
judicial functions. Only two final orders are pro¬ 
vided by the statute; (1) dismissal of complaint, 
and (2) order to cease and desist. Provision is 
made for the judicial review of an order to cease 
and desist bv the United States Circuit Couilt of 
Appeals. An order of dismissal is final and non- 
reviewable. Unless and until an order to cease and 
desist is issued, no question may be presented in 
the Circuit Courts of Appeals, and by the express 
provisions of Section 5 jurisdiction is denied t<| all 
other courts. Only a respondent against whonj an 
order to cease and desist has been issued, has power 
to challenge any act of the Commission by any pro¬ 
ceeding in any court. He may proceed in the desig- 



nated courts only by a statutory petition to review 
an order to cease and desist. 

Section 5, Federal Trade Commission Act. 
See also F. T. C . v. Klesner, supra, pp. 
25-28, 30. 

(12) In cases where orders of other adminis¬ 
trative tribunals are bv statute made reviewable 

%/ 

by the courts, the rule is that only final affirmative 
orders may be reviewed. Negative orders are final 
and nonreviewable. 

I. C. C. v. U. S., supra, pp. 388, 394. 
Pennsylvania v. Terminal, 78 Fed. (2) 
591, 594. 

Procter and Gamble Co. v. 77. S., 225 
U. S. 282. 

Piedmont <t Northern Bwy. Co. v. 77. S., 
280 U. S. 469. 

• Standard Oil Co. v. U. S., 283 U. S. 235. 

(a) Even under such statutes, “procedural 
matters 7 ' are never reviewable. 

77. S. v. Illinois Central, 244 U. S. 82, 89; 
N. Y. 0. & W. By. Co., v. 77. S. 14 Fed. 
(2) 850-51. 

(b) Interlocutory orders are not reviewable. 

77. S. v. Los Angeles, 273 IT. S. 299, 313. 

V 

APPELLANTS’ LEGAL CAPACITY TO INSTITUTE 
AND MAINTAIN THIS ACTION 

The appellant, National Association of Counter 
Freezer Manufacturers, is shown by the petition 
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for mandamus to be “a voluntary unincorporated 
association.” (Tr. p. 2.) It has no capacity, 
therefore, to institute and maintain this action 
or any action in this Court or in any court. 

Moffat Tunnel League v. U. S., 28^ U. S.. 
113, 118; 

Beavers v. McMillan, 44 Fed. (2) 668. 

If the petition for mandamus does not show a 
right to a writ in favor of all petitioners, it can¬ 
not show a right in any petitioner. On a, joint 
petition, the writ must be for “all or none.” 

18 Ruling Case Law, p. 329 , Sectioii 297 ; 
49 Corpus Juris, p. 140 , Section 14 (\. 

VI 

THE SUFFICIENCY IN LAW OF THE ALtEGA- 


TIONS OF THE PETITION FOR MANDAM 


US 


To be sufficient in law, a petition for wyit of 
mandamus must show: 

(1) That petitioners have a clear and in¬ 
disputable right to the relief sought. 

(2) That respondent Commission (rests 
under a clear and indisputable duty to' peti¬ 
tioners to perform the act sought to be (com¬ 
pelled. 

United States v. Bern, 289 U. S. 352, 358; 
U. S. ex rel. Ashley v. Roper, 48 jApp. 
D. C. 69, 74, 75; I 

U. S. ex rel . Alsop Process Co. v. Wilson,. 
33 App. D. C. 472, 478; 1 


IS 


U. S. v. Wilbur, 283 U. S. 414, 420; 

I. C. C. v. N. Y., N. H. & H. R. R. Co., 287 
U. S. 178, 204; 

Work v. U. S. ex rel Rives, supra, p. 177; 

38 Corpus Juris, pages 582-4, Section 56; 

18 Ruling Case Law, p. 341, Section 294; 

2 

For reasons assigned under the discussion of the 
capacity of petitioner. National Association of 
Counter Freezer Manufacturers, to sue herein, the 
petition shows that one of the petitioners is en¬ 
titled to no relief herein. The petition is, there¬ 
fore, insufficient as to all petitioners. 

49 Corpus Juris, p. 140, Section 146, 
supra; 

18 Ruling Case Law, p. 329, Section 297, 
supra. 

3 

The relief sought by appellants herein is a writ 
of mandamus compelling respondent to vacate a 
certain order heretofore made, granting a motion 
to strike three subdivisions of paragraph 5 of the 
complaint now pending before the Commission. 
None of the appellants is a party to that proceed¬ 
ing. No petitioner has a legal status as a peti¬ 
tioner therein. 

38 Corpus Juris, p. 615, Section 98 (B). 

4 

A proceeding under Section 5 is a proceeding by 
the Government in the public interest. The Gov- 
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ernment is the prosecutor. No one may participate 
in the prosecution, save “upon good cause ihown 
(they) may be allowed by the Commission, to in¬ 
tervene. ” No private party has, in a legal sense, 
any right to require the Commission to perform 
any act in such proceeding. No private remedy is 
afforded by the Commission to any one. In that 
respect, the Federal Trade Commission Act is en¬ 
tirely unlike the Interstate Commerce Commission 
Act. No petitioner has, in a legal sense, any right 
to demand any act or acts by the Commission in 

Docket No. 2346, or in any other proceeding under 
Section 5. 

F. T. C. v. Klesner, supra, p. 25-28. 

The petition for mandamus does not show a 
clear right, or any right, in the appellants herein 
to require the Commission to perform th^ act 
sought to be compelled, or any act. The petition 
for a writ of mandamus utterly fails to meet the 
first requirement of such a petition. 

5 

Appellants seek to review and revise a quasi- 
judicial decision made by the Commission in a 
pending quasi-judicial proceeding. The decision 
involved the exercise of discretion and is no : re- 
viewable, reversible, or controllable by mandamus. 
(See authorities heretofore cited.) 

Appellants can have no clear right to a writ 
which the courts have no power under the law to 
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issue. The petition for mandamus affirmatively 
shows that appellants herein are not entitled to the 
relief asked, or to any relief. 

Before the Commission may rightfully issue a 
complaint against any respondent, it must have 
reason to believe that said person, partnership, or 
corporation has been or is using an unfair method 
of competition in commerce, and that it should ap¬ 
pear to the Commission that a proceeding by it in 
respect thereof would be to the interest of the 
public. 

F. T. C. Act, supra. Sec. 5. 

The Commission rests under the continuing duty 
to ascertain and decide from time to time that the 
further prosecution of the complaint in whole or 
in part is in accord with the above requirements. 
If at any time any of the above prerequisites are 
found not to exist as to the complaint or any part 
thereof, it is the duty of the Commission to dismiss 
the complaint in whole or in part, as the case 

mav be. 

•/ 

Federal Trade Commission v. Klesner, 
supra, p. SO. 

Every one of these decisions is a discretionary 
act, which the courts have no power to review. 

To sustain a motion to strike portions of a com¬ 
plaint, is in effect to sustain a demurrer to, or order 
a dismissal of, the complaint as to such portions, 

an order which alwavs rests in the non-reviewable 

& 

discretion of the Commission. 
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To be sufficient in law, the petition for manda¬ 
mus must allege that petitioners, prior to the tiling 
of the petition, made upon the Commission $ de¬ 
mand for the performance of the particular act 
which petitioners seek an order to compel the Com¬ 
mission to perform. Such demand is not alleged. 

U. S. v. Boutwell, 84 U. S. (17 Wallace), 
604, 607; 

38 Corpus Juris, pages 576 and 614, Sec¬ 
tions 50 and 96 (7) ; 

18 Ruling Case Laic, pages 123^, 431-2, 
Section 37 and 294. 

As to all petitioners, except National Associa¬ 
tion of Counter Freezer Manufacturers, there is 
no intimation of a demand. If the petition is in¬ 
sufficient as to six of the joint petitioners, it is 
insufficient as to all seven petitioners. 

As to the seventh petitioner, National Associa¬ 
tion of Counter Freezer Manufacturers, it i$ al¬ 
leged that it filed a motion before the Commission 
in two parts: 

(1) One part, that it be permitted to 
intervene. 

(2) The other part, that the Commission 
modify or vacate the order granting j the 
prior motion to strike sub-paragraphs (g), 
(k), and (1) of paragraph 5 of the cbm- 
plaint. 

Both parts of the motion were denied by the 
Commission. No other demand is alleged to have 
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been made. No other action by the Commission 
is alleged. These allegations are clearly insuffi¬ 
cient for several reasons, to wit: 

(1) If good as to the one petitioner, the 
petition would still be insufficient as to all 
sevdm. It must be good as to all or none. 

(2) It is clearly insufficient as to the asso¬ 
ciation, because it had no legal capacity to 
file such motion or to take any action as a 
litigant in Docket No. 2346, or in this case, 
inasmuch as it is a voluntary unincorporated 
association. 

(3) The demand was not made in behalf 
of all petitioners. The motion before the 
Commission was made in the sole name of 
the National Association of Counter Freezer 
Manufacturers, which has no legal capacity 
to file such motion. The motion was a nul- 
litv. The Commission had power to deny the 
motion, but no power to grant it. Such a 
motion could create no right of action in 
favor of any petitioner. 

(4) The particular act demanded by said 
motion is not the particular act which peti¬ 
tioners seeks to coerce by their petition for 
mandamus. 

7 

Appellants assert that, under Section 5, the 
Commission has no power to entertain or pass 
upon a motion to strike, because such motion pre¬ 
sents a question of law; and the Commission's 
jurisdiction is limited to findings of fact, having no 
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power to decide any question of law. Appellants 
have utterly misconceived the provisions of [Sec¬ 
tion 5. The Commission is required to determine 
many preliminary questions of law, of fact, ar^d of 
mixed law and fact, including the questions 
whether or not there is reason to believe that tjhere 
has been the use of an unfair method of competi¬ 
tion, and whether or not it appears to the Commis¬ 
sion that a proceeding by it would be in the piiblic 
interest. 

■ 

Thereafter the Commission must decide eiery 
law question that a court would be called upon to 
decide in the trial of a controverted issue of fact 
and law. In addition, the Commission must, as 
held in the case of Federal Trade Commission v. 
KJesner, supra, daily decide whether or not the fur¬ 
ther prosecution of the case is in the public inter¬ 
est. If not, the Commission must dismiss the 
complaint, an act requiring the exercise of nonre- 
viewable quasi-judicial discretion. 

After final hearing, and before the Commission 
has power to make findings of fact, the Commis¬ 
sion must, upon all the evidence and the fdcts 
established thereby, decide whether or not the 
method used by the respondent “is prohibited by 
the Act’’ (Section 5). That decision involves jhe 
exercise of quasi-judicial discretion and is non- 
reviewable herein. Then, and not until then, has 
the Commission power to make findings of fdct. 
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The Court will not issue a writ of mandamus to 
compel the performance of an act that will be 
unavailing or futile. 

City of Boulder v. Lewis, 21 F. (2d) 910, 
912. 

United States v. Lapp, 244 Fed. 377, 380. 

In re Welch Mfg . Co., 201 Fed. 519, 520. 

38 Corpus Juris, page 614, Section 94 (5). 

If the writ asked for were granted and com¬ 
plied with, it would be unavailing or futile, for the 
Commission still has the right at any time to dis¬ 
miss the complaint in Docket No. 2346, in whole 
or in part. Such action is nonreviewable in any 
court. 

The petition for mandamus alleges that the Com¬ 
mission sustained the motion to strike solely upon 
the ground that it had no jurisdiction of the 
charges made therein. The transcript of record 
contains a copy of the Commission’s order (Tr. p. 
37, Ex. D), the terms of which are general and as¬ 
sign no particular ground. The Commission sus¬ 
tained the motion. The record shows no more. 

If the record affirmativelv showed that the mo- 

•/ 

tion was sustained on one designated ground (as it 
does not), and if that ground were erroneous, the 
order would not be subject to attack, if there were 
anv ground on which it might rightfullv have been 
sustained. 

Ch rich ton v. Wingfield, 258 U. S. 66, 76; 

Wong Boo v. United States, 265 U. S. 239, 
241; 
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Yangtsze v. Dent sell, 59 F. (2d) 8; 

City v. Certain, 48 F. (2d) 805, 807; 
Childers v. Commissioner, 80 F. (2d) 
27, 29. 

In this case there are many grounds on which the 
Commission rightfully may have sustained the 


motion. 


As already shown, the petition for mandamu^, to 
be sufficient in law, must allege facts from which 
it is manifest that petitioners have a clear andj in¬ 
disputable right to demand, and that the Comihis- 
sion rests under a clear and indisputable duty to 
perform, the particular act sought to be compelled. 

It has been shown hereinabove that appellants 
are not parties to Docket No. 2346, and that in law 
none of them has any interest therein, or any right 
to demand that the Commission continue to prose¬ 


cute its complaint therein, or any part of s^ich 
complaint. 

It is equally clear that, for the purpose of this 
appeal, the Commission is under no duty to the 
appellants. 

In proceeding upon a complaint issued under 
Section 5, the Commission owes a duty to fwo 

i 

parties, to wit: the public and the respondent. 
Among the duties it owes to the public and the 
respondent are the following, to wit: 

(1) To make sufficient investigation to 
have reason to believe that a proposed re¬ 
spondent is using an unfair method of com- 
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petition in commerce within the intent and 
meaning of Section 5. 

(2) It is the duty of the Commission at 
every stage of the proceeding to decide 
whether or not the further prosecution of 
the complaint is in accord with the statute 
and to dismiss the complaint in whole or in 

* part, if and when it shall be of the opinion 
that the further prosecution of the com¬ 
plaint, or any part of it, is not in accord 
with said statute. 

(3) At the close of the trial, it is its duty 
to give the parties a full and fair final hear¬ 
ing on the merits of the proceeding. 

(4) It is its duty, upon full consideration 
of the facts and the law, to decide that re¬ 
spondent has or has not been using a method 
of competition prohibited by Section 5. If 
the Commission decides that respondent has 
not been using such method, it becomes its 
duty to dismiss its complaint. If it decides 
tjiat respondent lias been using such method, 
it becomes its duty to “make a report in 
writing in which it shall state its findings as 
to the facts”, and to cause to be issued and 
served an order requiring the respondent “to 
cease and desist from using such method of 
competition.” 


Reaching a decision on such duties necessarily 
involves the exercise of discretion. Xone is re- 
viewable by any court by mandamus or in any 
other way, except as provided in Section 5 upon 
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a petition by the Commission for a decree to en¬ 
force such order, or upon a petition by a respond¬ 
ent to set such order aside. Such petitions inay 
be filed only in the United States Circuit Coiirts 
of Appeals or in the United States Court; of 
Appeals for the District of Columbia. 

Two facts are by the allegations of the petition 
for mandamus made clear beyond the propriety of 
controversy, to wit: 

(1) Appellants have no right to demand 
that the Commission “resume jurisdiction” 
of the sub-paragraphs it has stricken out of 
its complaint in Docket No. 2346. 

(2) The Commission owes appellants no 
duty to comply with such demand. 

It is asserted that the Commission has no po\^ T er 
to set aside or reverse its own act. The authority 
cited hereinabove shows that the Commission Ifas 
the power and duty to dismiss a complaint it ijias 
issued, or any part thereof, if and as soon as it 
has reason to believe that the further prosecution 
thereof is not in accord with the statute. 

Were there no such decision, the rule would be 
the same. Until an administrative proceeding 
has been finally closed, the administrative officer 

4 / 7 

may review and reverse his former action, as counts 
do their own interlocutory orders. 

Knight v. Lane, 228 U. S. 6,13; 

New Orleans v. Paine, 147 U. S. 261, 266. 
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VII 

THE CUBBERLEY CASE 

The Supreme Court of the District of Columbia, 
on the 11th day of August 1933, decided a question 
identical in principle with the question involved in 
the instant case. On August 4, 1933, U. S. ex rel. 
Warner I. Cubberley tiled in said court a petition 
for a writ of mandamus (Law #83049) command¬ 
ing the Federal Trade Commission to issue a com¬ 
plaint under Section 5 against certain persons 
named in said complaint. The writ asked in the 
instant case is to command the Federal Trade Com¬ 
mission to reinstate and prosecute three certain 
subdivisions of a pending complaint, as to which 
a motion to strike has been sustained. 

In both cases the relators allege facts which they 
contend to be sufficient to warrant and sustain, re¬ 
spectively, the complaint asked to be issued and 
the three sub-divisions asked to be restored and 
prosecuted. 

In the Cubberley case, the Commission on Au¬ 
gust 10,1933, filed a pleading which constituted (1) 
an answelr to the petition for mandamus, (2) a 
return to the rule, and (3) a motion to dismiss the 
petition. 

August 11, 1933, the motion to dismiss was 
argued orallv before the court, and was sustained 
by the court. There was no appeal. 
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There is no difference in principle between that 
case and the instant case. 


VIII 

CONCLUSION 

The judgment below should be affirmed. 

Federal Trade Commission, 

Appellee. 

By W. T. Kelley, 

Chief Counsel. 
Martin A. Morrison, 

Assistant Chief Counsel. 
Wilbur X. Baughman, 

Attorney for Appellety. 
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Untteb States; Court of appeals! 

FOR THE DISTRICT OF COLUMBIA 
Apkil Term, 1936. 


No. 6746 

Special Calendar. 


United States of America, ex rkl. Mills Novrj 
Company et al.. Appellants , 

v. 

Federal Trade Commission, and International 
ciation of Ice Cream Manufacturers, Inter 
Appellees. 


lty 


Asso- 
vener, 


Appeal From the District Court of the U' 
States for the District of Columbia. 


nited 


BRIEF FOR APPELLEE-INTERVENER. 


STATEMENT OF FACTS 

In order not to burden the Court with length^ and 
unnecessary repetition, appellee-intervener accents in 


o 


general appellants’ statement of the facts as presented 
on pages 1 to 11, inclusive, of their brief. That state¬ 
ment is undoubtedly colored, however, by appellants’ 
desire to present their own interpretation of the ulti¬ 
mate facts and issues involved. In particular, appel¬ 
lee-intervener challenges the accuracy of appellants’ 
statement in the following respects: 

(1) At the top of page 6 of appellants’ brief, 
it is stated that the “intervener filed (before the 
Federal Trade Commission) an answer to the com¬ 
plaint and later filed a Motion to Strike Out Sub- 
paragraphs (g), (k), and (1), of Paragraph Five 
above quoted”. 

The order in which these papers were filed may 
or may not be of importance. The allegation of 
the petition herein that the answer was filed prior 
to the motion (R. 8) is denied in the answers of 
respondent Commission (R. 50, 51) and respon- 
dent-intervener (R. 59), and the contrary is as¬ 
serted in both instances. The facts as stated in 
the answers must of course be accepted as true on 
demurrer. 

(2) Beginning in the seventh line on page 2 of 
appellants’ brief, it is asserted that subparagraphs 
(g), (k), and (1) of Paragraph Five of the Com¬ 
mission’s complaint “were stricken by the Com¬ 
mission on the theory that it had no jurisdiction 

0 

over the matters and things embraced in them”. 
Similar assertions or implications will be found 
elsewhere in appellants’ statement of the facts: 
page 6, line 12; page 7, line 1; page 9, line 28; 
page 10, line 2; page 11, line 18. 


px. G) 
stated 


These repeated assertions and implications are 
not supported by the record. It appears from the 
record that at no time prior to the institution of 
the present proceedings did the Commissioln issue 
any statement, oral or written, official or other¬ 
wise, with respect to the grounds upon which, or 
the reasons for which, it struck the subparagraphs 
in question. Both the order striking the sdbpara- 
graphs (R. 37, Ex. D) and the order denying the 
petition to have them reinstated (R. 47, l) 
were silent on the point. 

The order striking the subparagraphs 
that the Commission’s action was taken aftel* hear¬ 
ing on the respondents’ motion. (R. 32, Ex. C) 
The Commission was not bound, however, to con¬ 
sider onlv the grounds and reasons advanced in 
support of the motion, and its order did not 
limit the basis for the Commission’s action. 

The order denying reinstatement of the subpar¬ 
agraphs in question stated that the Commission 
took action “having heard oral argument in (refer¬ 
ence thereto, on August 23, 1935, and liavim 
considered the briefs filed, and being fully ad 
in the premises; . . .” The petition herein, 

in paragraph 10 thereof (R. 14), states that the 
Commission, before denying the petition for re¬ 
instatement of the subparagraphs, “took under 
consideration and advisement a written transcript 
of the oral argument made before it . . . ” !That 
transcript is a part of the record in this case (R. 
07, Ex. “B”), and its accuracy is admitted oil de¬ 
murrer. An examination of the propositions 


so de- 


dulv 

* 

vised 


therein discussed (R. 76, 77, 79, 80, 85, 91-95, 


103) 


will suffice to show that the Commission consid- 
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ered, among other tilings, the broader aspects of 
public policy and public interest, and that its de¬ 
cision mav well have been based on these consid- 

%/ 

e rations. 


Finally, in its answer (TC 52, 53), the respondent 


Commission avers 


that its action was taken after 


giving careful consideration to all reasons as¬ 
signed in briefs and oral argument, including con¬ 
siderations of public policy and public interest, 
“and that not until it had duly considered the 


whole record, and was fully advised in the prem¬ 
ises, did the respondent Commission * ‘ * strike 
said subparagraphs from its complaint, upon such 
grounds and for such reasons as were by the Com¬ 
mission deemed to be good and sufficient and in 
the public interest’\ These allegations of the an¬ 
swer must be accepted as true on demurrer. 

(3) Appellants, on pages 8 and 9 of their state¬ 
ment of i facts, attempt by argument and implica¬ 
tion to establish a “qualified intervention” before 
the Commission in order to support their right 
here to ask for relief by mandamus. From the 


record, however, the following appear: 


(a) The “motion” of the National Associa¬ 
tion of Counter Freezer Manufacturers to inter¬ 
vene before the Commission and to have the 


Commission's prior order vacated 
E) was divided into two distinct 
bored I and II: 


(R. 38, Ex. 
parts, num- 


(b) i The Commission unqualifiedly denied the 
first part, the “petition" to intervene (R. 45, 
Ex. F), but indicated it would hear oral argu¬ 
ment on the second part; 


(c) The National Association of 1 Counter 
Freezer Manufacturers is an unineorpojrated as¬ 
sociation (Petition, R. 2, line 24), with no capac¬ 
ity to sue or be sued; i 


(d) The National Association of 
Freezer Manufacturers is not a relator 
17), although its name appears by errpr in the 
caption; 


Counter 
here (R. 


(e) None of the relators here appeared in any 
capacity before the Federal Trade Commission. 

(4) On page 10, line 15, of their statement of 
facts, appellants assert that, “Both the respondent 
Commission and the intervener contended |in their 
Answers to the petition for mandamus t|hat the 
Court below was without jurisdiction to issue the 
mandamus herein. ’ ’ 

This presentation of the facts is inaccurate and 
somewhat misleading. Paragraph 1 of respondent 
Commission’s answer (R. 49) reads as fol 


ows: 


i t 


I. Respondent Commission admits tips Hon¬ 


orable Court has original jurisdiction in 


nanda- 


mus, but denies that the writ of mandamus lies 
for and in respect to the matters and thilurs sot 
forth in petitioners’ petition.” 

Intervener, in its answer, adopts a similaf posi¬ 
tion. (R. 56, 64, 65) Here again, as under (2) 
above, it cannot be fairly stated that the issue 
presented was “jurisdictional” in nature. 
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ARGUMENT 


I. Appellants’ demurrer searched the record and pre¬ 
sented for determination the sufficiency of their 
petition. Facts well pleaded in the answers must 
be accepted as true. 


It is established beyond question that relators’ (ap¬ 
pellants') demurrer to the answers of respondent and 
intervener (appellees) presented for determination the 
sufficiency of the relators’ petition. The court below 
was obliged! to search the entire record and to deter¬ 
mine the issues against that party committing the first 
fault in pleading. In so doing, it was further obliged 
to accept as true all facts well pleaded in the answers. 
An extended discussion of these points is unnecessary. 


Central National Bank v. United States , (1890), 
137 U. S. 355; 

Gorman et al. v. Lenox f s Executors , (1841), 15 
Peters 115; 

United States Shipping Board Merchant Fleet 
Corporation v. IJirsch Lumber Co.. (1929), 59 
App. T>. 0. 110, 35 F. (2d) 1010; 

Dancy v. Clark. (190;")), 24 App. T). C. 487; 
Garfield v. United States ex rcl. Turner (1908), 
31 App. P. C. 332. 

II. Appellants have no standing to maintain this action. 

Appellants base their whole case on the proposition 
that the Federal Trade Commission has erred as to its 
own jurisdiction and that mandamus will therefore lie 
to correct the error. Appellee-intervener’s answer to 
appellants’ contentions in this respect will be found 
under points IV and V of this brief. It is believed, 
however, that the Court need never be required to dis- 


pose of this case on the issue thus raised, since a pre¬ 
liminary point of vital importance cannot be success¬ 
fully met by appellants. Irrespective of whether an 
action for mandamus will lie in the circumstances here 
presented, appellants have failed utterly to show their 
right to maintain such an action. Neither the Federal 
Trade Commission Act nor general common law princi¬ 
ples give them any standing whatever. This proposi¬ 
tion alone is conclusive of the entire matter, anjd is ac¬ 
cordingly discussed first in this brief. 

. 

(1) Appellants have no standing under the Federal 

Trade Commission Act. 

No rights were conferred upon appellants under the 
Federal Trade Commission Act by reason of the fact 
that one of them was the “complaining witness” in 
the Commission proceedings. The Trade Commission 
Act does not specifically provide that any particular 
person is entitled to have the Trade Commission file a 
formal complaint. On the contrary, as we shall show 
below’, the statute expressly confers upon the Trade 
Commission discretion as to whether a complaiiit shall 
be filed, and as to the form and content of that com- 
plaint. 

That no private person has any standing to Compel 
the issuance of a complaint by the Commission seems 
to be put beyond doubt by the specific language of the 
Court in Federal Trade Commission v. Klesner, d 1929), 
280 U. S. 19. In that case the Court points out that no 
individual is authorized to complain to the Commis¬ 
sion, and that the complaint, if one issue, is purely that 
of the Commission and is issued in the public interest. 
The Court says: 
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“Section 5 of the Federal Trade Commission act 
does not provide private persons with an adminis¬ 
trative remedy for private wrongs. The formal 
complaint is brought in the commission’s name; 
the prosecution is wholly that of the government; 
and it bears the entire expense of the prosecution. 
A person who deems himself aggrieved by the use 
of an unfair method of competition is not given 
the right to institute before the commission a com¬ 
plaint against the alleged wrongdoer. Xor may 
the commission authorize him to do so. He mav, 
of course, bring the matter to the commission’s 
attention and request it to file a complaint. Hut a 
denial of his request is final. And if the request 
is granted and a proceeding is instituted, he does 
not become a party to it or have any control over 
it.” [Pp. 25-26] 

We think it clear that the Court held that no person 
has a right to compel the issuance of a complaint under 
the Act and that the Commission’s decision that a com¬ 
plaint shall not issue is final. If this be correct, then 
the Commission clearly has the right to reverse itself 
and to dismiss a complaint, in whole or in part, before 
hearing. This point will be further discussed below 
infra, p. 22, et seq. 

Similarly, the Federal Trade Commission Act does 
not give rise to any private right of action for damages 
or for an injunction based on violation of the Act. In 
Moore v. New York Colton Exchange et aL, (1926), 270 
U. S. 593, which was a suit for injunction to prevent 
alleged restraint of interstate commerce, but one count 
of which was posited upon the Trade Commission Act, 
the Supreme Court said: 

“There is an attempt to allege unfair methods of 
competition, which may be put aside at once, since 
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relief in such cases under the Trade Commission 
Act must be afforded in the first instance bv the 
Commission.” [P. 603] 

See also the language of the Court in the Klesn^r case, 
cited above: 

“But to justify the commission in filing a com¬ 
plaint under §5 the purpose must be protection of 
the public. The protection thereby afforded to 
private persons is the incident. Public interest 

unfair 
P. 27] 


may exist although the practice deemed 
does not violate any private right. * * 


It is plain, therefore, that no private right of action 
for damages nor for an injunction, or any private right 
whatever, is conferred by the Act, which provides only 
for administrative proceedings in the protection of the 
public interest. 


(2) Appellants have no standing under general prin¬ 
ciples governing mandamus actions. 

Even if there were no decision construing the con¬ 
trolling statute as in the Klesner case, it would never¬ 
theless be clear, under general principles applicable 
to all mandamus proceedings, that appellants do not 
have the right to maintain this action. It is s. well- 
settled rule of law, irrespective of statute, tha|: in a 
mandamus action the relator must have a “personal 
and direct interest”, as distinguished from an “in¬ 
direct and remote interest”, in order to maintain the 
action. 

United States ex rel. New York Warehouse, 


Wharf dc Terminal Ass’n, Incet al . v. 
(1934), 68 F. (2d) 773; 


Bern, 
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United States ex rel. American Silver Produc¬ 
ers’ Ass'n, et al. v. Mellon et al ., (1929), 32 F. 
(2d) 415; 

United States ex rel. Stowell v. Denting et al., 
(1927), 19 F. (2d) 697; 

i nited States ex rel. Alsop Process Co., etc. v. 
Wilson, (1909), 33 App. D. C. 472. 

In United States ex rel. New York Warehouse, Wharf 
Terminal Ass’n, Inc., et al. v. Bern, (1934), 68 F. 
(2d) 773, tills Court held that operators of warehouses 
and piers, in direct competition with lessees of Gov¬ 
ernment warehouses and in Army supply bases could 
not maintain an action for mandamus to compel the 
Secretary of War to cancel the leases, the interest of 
and relators being that their competitors, the lessees 
of the Government, were in the enjoyment of a very 
favorable rental which gave them an undue advantage 
over relators in competition. There the Court said in 
part: 

“Tested bv the rule deducible from the author- 
ities to which we have alluded, appellants are with¬ 
out standing in this proceeding. Their interest is 
not personal and direct, but indirect and remote. 
The act of July 11,1919 (10 USCA £ 1263), author¬ 
ized the President, ‘through the head of any ex¬ 
ecutive! department, upon terms and conditions 

considered advisable bv him or such head of de- 

•> 

partment, to sell or lease real property or any in¬ 
terest therein or appurtenant thereto acquired by 
the United States of America since April 6, 1917. 
* * * i * This statute, therefore, authorized the 
selling or leasing of the real property within its 
scope. If appellants’ contention as to interest is 
sound, it necessarilv would follow that anv and all 
rival manufacturers, in the event of sale or lease 
to a manufacturer, would have such an interest as 


to entitle them through mandamus proceedings to 
challenge the validity of the sale or leasd. Such 
a result is not to be seriously entertained.I’ TPp. 
774-775] 

In the United States ex rel. American Silver produc¬ 
ers’ Ass’n , et al. v. Mellon et al., (1929), 32 F. (2d) 415, 
the relators sought mandamus to compel the Secretary 
of the Treasury and Director of the Mint to make pur¬ 
chases of silver under the Pittman Act (40 Stajt. 535). 
The Act authorized the Secretary to melt or bileak up 
and sell as bullion not in excess of three hundred and 
fifty million standard silver dollars held in the Treas- 
urv and provided that upon such sales he shall imme¬ 
diately direct the Director of the Mint to purchase of 
the production of mines in the United States an qmount 
of silver equal to three hundred seventy-one and 
twenty-five hundredths grains of pure silver in respect 
of every standard silver dollar so melted or broken up 
and sold as bullion. 

The Act further provided that the allocation of any 
silver to the Director of the Mint for subsidiary coin- 
age should for the purposes of the Act be regarded as 
a sale or resale. Tt appeared that the Secretary \\y for¬ 
mal allocations allocated a certain amount of Isilver 
to the Director of the Mint for subsidiary coinage. Pur¬ 
chases of silver had not been made to take the place 
of the silver so allocated and the relators, a member¬ 
ship corporation not for profit, the members of Which 
were engaged in the production of silver in the United 
States, and certain corporations engaged in the pro¬ 
duction of silver, sought mandamus to compel the 
Secretary to purchase an equal amount of silver, claim¬ 
ing that it was his duty to do so under the statute and 
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the facts as set forth. The Court of Appeals sustained 
the lower court in holding that the relators did not 
have such an interest in the matter as would entitle 
them to maintain the action, saying in part: 

“The relators base their right of action not only 
on their own interests and the interests of other 
individuals and corporations producing silver from 
mines situated in the United States, and the sale 
of silver from such mines, but also on behalf of 
the citizens of the United States generallv to whom 
it is alleged the defendants owe the dutv of a strict 
compliance with the terms of the statute. There 
is no showing that anv of the relators would be 
financially benefited bv the issuing of the writ. 
Neither does it appear that the defendants were 
under obligation to purchase silver from the re¬ 
lators or that they have any silver which they 
could sell to the defendants. Not having the 
necessary legal interest upon which to claim the 
writ on their own behalf, it logically follows that 
they are not in position to claim it on behalf of 
others who might have such an interest. Assum¬ 
ing, for the purpose of argument, though it does 
not clearly appear from the record, that relators 

would be indirectly and remotely benefited bv the 

• • « 

purchase of silver from others, this interest is too 
indirect and remote to entitle them to the writ. 
Hines Yellow Pine Trustees v. United States, 263 
IT. S. 143, 44 S. Ct. 72, 68 L. ed. 216: United States 
ex rel. Also]) Process Co. v. 'Wilson, 33 App. I). C. 
472.” [P. 417] 

In 7 lives Yellow Pines Trustees et al. v. United 
States et al ., (1D23), 263 U. S. 143, certain manufactur¬ 
ers of and dealers in lumber, whose shipments were 
made mainly from the mills direct to destination, sought 
to have set aside an order of the Interstate Commerce 
Commission directing the railroads to cease to col- 
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lect a charge of $10.00 per day on cars loadpd with 
lumber and held at reconsignment points. The charge 
had been imposed by the Government during the j)eriod 
of control of railroads for the purpose of preventing 
undue detention of railroad equipment during the 
World War. After the railroads were returned to 
private control, jobbers who had previously enjoyed 
the privilege of holding cars for a time at reconsign¬ 
ment points applied to the Commission for an order re¬ 
quiring the railroads to cease to collect the charge, 
and, after hearing, the order was made. Shippers not 
parties before the Commission sought to have the order 
set aside, for the reason that the collection of the charge 
from their jobbing competitors had placed the manu¬ 
facturers in an advantageous competitive positio^. The 
Supreme Court held that the manufacturers (lid not 
have such an interest in the matter as would entitle 
them to maintain the suit. The following is from the 
opinion of the court: 

“But plaintiffs could not maintain this suit merely 
by showing (if true) that the Commission was 
without power to order the penalty charges can¬ 
celled. They must show also that the orcjer al¬ 
leged to be void subjects them to legal injury, ac¬ 
tual or threatened. This they have wholly jfailed 
to do. It is not alleged that the carriers wiisli to 
impose such charges and, but for the prohibition 
contained in the order, would do so. For aught 
that appears carriers are well satisfied with the 
order entered. Cancellation of a charge by which 
plaintiffs’ rivals in business have been relieved of 
the handicap theretofore imposed may conceivably 
have subjected plaintiffs to such losses as are in¬ 
cident to more effective competition. But )lain- 
tiffs have no absolute right to require carriers to 
impose penalty charges. Compare Interstate Com¬ 
merce Commission v. Chicago, R. I. & P. E. Co. 
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218 U. S. 88, 111 * * *. Plaintiffs’ right is 

limited to protection against unjust discrimina¬ 
tion. For discrimination redress must be sought 
by proceedings before the Commission. Its find¬ 
ings already made, and the order entered, negative 
such claim in this connection. The correctness of 
those findings cannot be assailed here; among 
other reasons, because the evidence on which thev 
were made is not before the court. Louisiana & P. 
B. R. Co. v. United States, 257 U. S. 114, * * 

[P. 148] 

See also, as closely in point here, United States ex 
rcl. Alsop Process Co., etc. v. Wilson, (1909), 33 App. 
D. C. 472. 

The only plausible interest of appellants here is in 
the supposed adverse effect upon them of the activities 
alleged in the stricken subparagraphs. (Petition, Par. 
5, R. 8; Par. 7, R. 10; Par. 10, R. 14) The above cases 
are clear that an interest of this nature is not adequate. 
The prayer of appellants’ petition, moreover, is not 
that these alleged activities be decreed unlawful and en¬ 
joined, or that the Commission should issue a cease and 
desist order with respect to them. The appellants ask 
that the Commission be required to hold hearings 
thereon. (Petition, R. 16) Possibly appellants be¬ 
lieve that hearings on these subparagraphs would de¬ 
velop testimony helpful to them in the conduct of their 
treble damage suits; but assuredlv thev do not venture 
to contend that such an interest as this entitles them to 
the issuance of a writ of mandamus. 

It should further be noted that a writ issued in ac¬ 
cordance with the prayer of the petition would prob¬ 
ably not prove of any practical advantage to ap¬ 
pellants. The appellants ask that the Commission 
be required to “take jurisdiction” and hold hear- 
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ings. If, however, at any time in the course of those 
hearings, it appears to the Commission that the pro¬ 
ceeding is not in the public interest, the Commission is 
obliged, under the decision in Federal Trade Commis¬ 
sion v. Klesner, (1929), 280 U. S. 19, to dismiss the com¬ 
plaint. The language of the court in that case was clear 
and precise: 

“ The specific facts established may show, as a mat¬ 
ter of law, that the proceeding which it authorized 
is not in the public interest, within the meaning 
of the act. If this appears at any time during the 
course o] the proceeding before it, the Commission 
should dismiss the complaint. * * *” [P. 30— 

Italics ours] 

Accordingly, if the Commission were of the opinion 
that it should not proceed on the subparagraphs in 
question, it might, and doubtless would, dismiss the en¬ 
tire complaint and later issue a new one which included 
no allegations with respect to the subject matter of 
those subparagraphs. 

(3) Appellants have no standing because of any “quali¬ 
fied intervention” before the Commission] 

There was no ‘‘qualified intervention”. Tli^ 
tion to intervene before the Commission was filed 
on behalf of the National Association of Co 
Freezer Manufacturers (not a relator here—Rj 
an unincorporated association with no power to 
vene or otherwise legally act. None of the re 
here was parties to the petition. The petition, 
over, was in two distinct parts, numbered I ai|d II. 
The first part consisted of a petition that the Associa¬ 
tion be allowed to intervene; and the second part of a 
petition that the Commission modify or vacate ijts or- 
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der striking subparagraphs (g), (k), and (1) of Para¬ 
graph Five. (I?. 38, Ex. E) The petition for leave 
to intervene was unqualifiedly denied. (R. 45, Ex. F) 
Accordinglyg the counter freezer association, not 
being a party, had no standing before the Commission 
to move that its order striking the subparagraphs bo 
vacated. The (Commission, however, as matter of grace 
onlv, and without in anv wav modifving its order un- 
qualifiedlv denying intervention, permitted counsel for 
the counter freezer association to present their rea¬ 
sons why the order striking the subparagraphs should 
not have been entered. (Answer, R. 52) Thus the 
counter freezer association, which is not a relator 
here, appeared as a friend of the court before the Fed¬ 
eral Trade Commission; while those who are relators 
here appeared not at all. The case for a “qualified 
intervention 7 ’ is without anv substance whatever. 


III. In striking the subparagraphs from its complaint, 
the Commission was exercising the discretion and 
power vested in it by statute. Its decision is final 
and not controllable by mandamus. 

(1) Discretionary acts of public officers and boards are 
not controllable by mandamus. 

It has long since been established by the Supreme 
♦ 

Court of the United States that, although mandamus 
will lie where the duty to perform a ministerial act and 
the right to demand performance are clear, the writ 
will not lie to control the manner in which an adminis¬ 
trative officer or board, vested with discretion or 
•‘quasi-judicial*' powers, shall exercise that discretion. 
The application of this controlling principle is some¬ 
times difficult; but where, as here, the administrative 


body or officer is required to resolve in the 'first in¬ 
stance many questions of law, of fact, and of]general 
policy, the courts have unhesitatingly refusedl to sub¬ 
stitute llieir judgment for that of the administrative 
board or officer. Indeed, a much smaller degree of 
discretion than that conferred upon the Federal Trade 
Commission has been held to preclude judicial inter¬ 
ference. 

One of the earliest cases and one of the inOst sig- 
nificant for present purposes is that of Decatur v. 
Paulding , (1840), 14 Peters 497, in which the Secretary 
of the Navy had refused payment of a pension on the 
ground that, although the payment was provided for 
by special resolution of Congress, the payee had al¬ 
ready benefited under a general pension act and that 
the laws should not be construed so as to permit the 
claimant to benefit twice. The claimant sought tj)y writ 
of mandamus to have the Secretary of the Najvy re¬ 
quired to make payment. Mandamus was refused on 
the ground that the Secretary’s construction alid ap¬ 
plication of the law was an act involving the exercise of 
discretion and was not controllable by mandamus. 
Said the Court: I 


“The interference of the courts with thp per¬ 
formance of the ordinary duties of the executive 
departments of the government, would be produc¬ 
tive of nothing but mischief; and we are| quite 
satisfied that such a power was never intended to 
be given them. * • •. I 

* # * # # * =* | # 

“* * * the resolution in favor of Mrs. Decatur 

imposed a duty on the Secretary of the Navy jvhich 
required the exercise of judgment and discretion; 
and in such a case the Circuit Court had no fight, 
by mandamus, to control his judgment, and guide 
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him in the exercise of a discretion which the low 
had confided to him.” [Pp. 516-517] 

Decatur v. Paulding has been followed without break 
in a long line of decisions involving both executive de¬ 
partments and administrative agencies. See for ex¬ 
ample: 

United States ex ret. Dunlap v. Black , (1888), 
128 U. S. 40; 

United States of America ex rel. Riverside Oil 
Company v. Hitchcock. (1903), 190 U. S. 316; 

United States ex rel. Ness v. Fisher , (1912), 223 
U. S. 683; 

Lane v. United States of America ex rel. Micka- 
diety (1916), 241 U. S. 201; 

United States of America ex rel. Hall v. Payne , 
(1920), 254 U. S. 343; 

TPorA* v. United States ex rel. Rives. (1925), 267 
U. S. 175; 

Wilbur v. United States ex rel. Kadrie et al. y 
(1930), 281 U. S. 206; 

Interstate Commerce Commission v. New York. 
New Haven. & Hartford Railroad Company, 
et al.y (1932), 287 U. S. 178. 

(2) The Federal Trade Commission is vested with full 
discretion under the Act as to whether a com¬ 
plaint shall issue. 

We think it clear that the Trade Commission Act, in 
unmistakable terms, commits to the discretion of the 
Commission it he question whether a formal complaint 
shall issue, and that its decision that a complaint shall 
not issue is final. Section 5 of the Act provides in 
part: 

"Whenever the commission shall have reason 
to believe that any such person, partnership, or 


corporation lias been or is using any unfair meth¬ 
od of competition in commerce, and if it shall ap¬ 
pear to the commission that a proceeding! by it in 
respect thereof would be to the interest of |the pub¬ 
lic, it shall issue and serve upon such person, part¬ 
nership, or corporation a complaint stating its 
charges in that respect, :H: * *” fP. 719-1—Italics 
ours] 

It will be noted that three things must affinJiativelv 
appear to the Commission before it shall issue a com¬ 
plaint: first, the Commission must have reason to be¬ 
lieve that the method under consideration is an “un¬ 
fair method of competition” within the meaning of the 
Act; second, the Commission must have reason to be¬ 
lieve that some person, partnership or corporation has 
been or is using the method; and, third, it must appear 
to the Commission that a proceeding by it would be 
to the interest of the public. | 

The first question is primarily one of law. | While 
the Commission is not clothed with authoritv to deter- 
mine finally, and as the basis of a final order to cease 
and desist , that a method of competition is unfair with¬ 
in the meaning of the Act ( Federal Trade Commission 
v. Klesner , 280 U. S. 19), it can and must decide that 
a method is not unfair as the basis for a final deter¬ 
mination not to issue its complaint. If, upon consid¬ 
ering the question whether a method of competition is 
unfair, the Commission decides that it is not, itj need 
not proceed to the consideration of the second and 
third questions. If, however, it has reason to believe 
that the method is unfair, it proceeds to the consdera¬ 
tion of the second question, which is purely one of fact, 
namely, is there sufficient evidence before the |Com- 
mission to give it “reason to believe” that soiini par¬ 
ticular person, partnership or corporation is or has 
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been using- the unfair method in question. If it deter¬ 
mines that the evidenc before it is not sufficient to af¬ 
ford it such reason to believe, it need not proceed fur¬ 
ther. If, however, it determines that the evidence is 
sufficient, it then proceeds to the third point, namely, 
would a proceeding by it be to the interest of the pub¬ 
lic. Here the Commission is called upon to consider, 
not only the'question whether the use of the method in¬ 
volves merely a private controversy, but also the many 
broad questions of policy which at times must influence 
the Commission in the conduct of its affairs. The most 
advantageous use of the money appropriated to meet 
the expenses of the Commission; the magnitude of the 
task involved in the attempt to prohibit generally any 
given trade: practice; in the instant case, the advisa¬ 
bility of undertaking to censor the motives of person's 
alleged to be advocating the enactment of laws before 
the legislatures of the fortv-eight states and the gov- 
erning bodies of numerous municipalities; whether the 
large amount of money and time necessary to hear a 
particular matter or matters can be employed on that 
subject-matter consistent with the prosecution of other 
tasks already undertaken, either on the Commission's 
own motion or bv direction of the President or of the 
Congress (under section (i of the Act).—these and 
many other matters may properly be taken into con¬ 
sideration bv the Commission in determining whether 
the issuancd* of a formal complaint would be to the 
interest of the public. 

It is submitted that where the statute commits to the 
Commission's discretion the determination of all the 
matters outlined above as a condition precedent to the 
issuance of its formal complaint, the situation clearly 
falls within the rule of the decisions alreadv cited— 
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that the court will not control the manner jn which 
such discretion is exercised or review the Commis¬ 
sion's decision that a complaint shall not issi^e. Cer¬ 
tainly neither the court below nor this Court should 
undertake to resolve all the mixed questions of law, 
fact and policy, and, if it decides that the Commission 
was in error, substitute its judgment for that of the 
Commission and command the Commission to proceed 
to a trial of the issues. Any attempt to do so would 
require the taking of testimony to determine (1) 
whether the methods had a dangerous tendency unduly 
to hinder competition, which is a question of fact; (2) 
whether there was sufficient evidence that the respon¬ 
dent had used the methods to warrant the issuance of 
a complaint: and (3) whether the facts showjed pub¬ 
lic interest. To do this would be to usurp entirely 

1 i / 

the function of the Commission as conferred u])on it in 
specific terms by the statute. 

It is accordingly submitted that, under the Federal 
Trade Commission Act, no court has jurisdiction to 
pass upon any of these questions unless and until the 
Commission issues an order to cease and desist and, 
in that event, the United States Circuit Court of Ap¬ 
peals or this Court has exclusive jurisdiction to con¬ 
sider them and to affirm or reverse the Commission’s 
action. 

(3) The Commission has discretion to reverse, fcimend, 
or modify an order previously entered. 

Appellants allege that the Commissison, having in¬ 
corporated its charges in its complaint, was under a 
ministerial duty to proceed with the hearing ahd that 
it can, therefore, be compelled by mandamus to pro- 
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ceed. This position is untenable because it assumes 
that the Commission is not authorized by the statute 
to change its decision, an assumption which is without 
legal foundation. We have shown that the Commission 
is authorized bv the statute to determine whether it 
will issue a complaint. This authority necessarily car¬ 
ries with it the power to amend or dismiss the com¬ 
plaint, in whole or in part, at any time before an order 
to cease and desist is entered. 

In Wilbur, v. ['niter/ States ex ret. Kadrie et al., 
(1930), 281 II. S. 206, the court, in upholding the right 

of the Secretary of the Interior to reverse an adminis- 

* 

trative decision of a previous Secretary, said: 


‘If at: the time* of the decision in 1927 the Secre¬ 


tary of the Interior was without power to recon¬ 
sider and revoke the decision of 1919, it well may 
be that the relators would be entitled to the relief 
bv mandamus which tliev seek. But there was no 
such want of power. The decision in 1919 was not 
a judgment pronounced in a judicial proceed¬ 
ing, but a ruling made bv an executive officer in 
the exertion of administrative authority. That 
authority was neither exhausted nor terminated 
by its exertion on that occasion, but was in its na¬ 
ture continuing. Under it the Secretary who 
made the decision could reconsider the matter and 
revoke the decision if found wrong: and so of his 
successor. The latter was charged, no less than 
the former had been, with the duty of supervising 
tin* payment of the interest annuities and of caus¬ 
ing them to be distributed among those entitled 
to them and no others; and if he found that indi¬ 
viduals not so entitled were sharing in tin* annu 
ities by reason of a mistaken or erroneous ruling 
of the former, his authority to revoke that ruling 
and stop further payments under it was the same 
as if it had been his own act. The powers and 



duties of such an office are impersonal and unaf¬ 
fected by a change in the person holding it. 

# # ■■*### :» * 

“In United States ex rel. Knight v. Lane, 228 
U. S. 6, 57 L. ed., 709, 33 Sup. Ct. Rep. 407, where 
a proposed adjustment of a controversy between 
Indians over an allotment had been approved by 
the Secretary in one decision and afterwards dis¬ 
approved in another, it was said: ‘Inasmuch as 
the decision of the Secretary revoking }iis prior 
approval of the proposed adjustment was |not arbi¬ 
trary or capricious, but was given after <i hearing 
and in the exercise of a judgment and discretion 
confided to him by law, it cannot be reviewed, or 
he be compelled to retract it, by mandamus.’’ And 
in Lane v. United States, 241 U. S. 201, 60 L. ed. 
956, 36 Sup. Ct. Rep. 599, mandamus was sought 
as a means of preventing the Secretary from re¬ 
considering, after notice and hearing, a ]j)rior de¬ 
cision determining who were the heirs ^)f a de¬ 
ceased Indian and sustaining the Indian’s adop¬ 
tion of a child not related to him. The mandamus 
was refused on the ground that the Secretary’s 
judgment and discretion in determining such 
heirships could not be thus controlled; and in dis¬ 
posing of an argument similar to one which is ad¬ 
vanced here the court said: 4 But it is said that the 
purpose of the statute was to give the recognized 
heir a status which would entitle him to cjijoy the 
allotted land and not to leave all his rights of en¬ 
joyment open to changing decisions which might 
be made during the long period of the tn]st term 
and thus virtually destroy the right of iJropertv 
in favor of the heir which it was the obvious pur¬ 
pose of the statute to protect. But in ast an¬ 
alysis this is a mere argument seeking to destroy 
a lawful power bv the suggestion of a possible 
abuse.’ ” fPp. 216-217, 220-2211 
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The application of these principles to the functions 
of the Federal Trade Commission appears clearly 
from two decisions: Royal Baking Ponder Co. v. 
Federal Trade Commission et al., (1929), (Equity No. 
47284, in the District Court for the District of Colum¬ 
bia; affirmed by this Court in 32 F. (2d) 966), and 
Federal Trade Commission v. Klesner, (1929), 280 
V. S. 19. In the Royal Baking Powder case, the court 
upheld the power of the Commission to reverse itself 
and to reinstate a complaint which it had previously 
dismissed. Mr. Justice Hoehling, in dismissing the 
bill for an injunction, said: 


“From an examination of the decided cases 
bearing upon the questions presented herein, the 
court is of opinion that, by the entry of the order 
of dismissal, on March 23, 1926, the Commission 
did not exhaust its jurisdiction over the case pend¬ 
ing before it; that its order reopening the case, 
as well as its subsequent orders in relation there¬ 
to, were administrative and procedural in char¬ 
acter; and that the same are not subject to review 
bv this court.’' 


In the Klesner case, the Supreme Court affirmed a 
decision dismissing a suit brought under section 5 of 
tlie Act to enforce a cease and desist order of the 
Commission. The Court held that the undisputed 
facts showed a lack of public interest in the proceed¬ 
ing, and said: 


“The specific facts as established may show as a 
matter of law, that the proceeding which it au¬ 
thorized is not in the public interest, within the 
meaning of the act. If this appears at any time 
during the course of the proceeding before it, the 
commission should dismiss the complaint. 

[P.30] 


# # * 11 
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By the same token, if at any time during the hear¬ 
ing, the Commission concludes that the method is not 
an unfair method, or that interstate commerce is not 


so directly involved as to give the Federal Goyernment 
jurisdiction under the commerce clause, it sh|ould dis¬ 
miss the complaint. 

Probably conclusive on the power of the Commis¬ 
sion to reverse its decision is the language of the Act 
itself. Section 5 provides in part as follows: 

“Until a transcript of the record in subli hear¬ 
ing shall have been filed in a circuit court of ap¬ 
peals of the United States, as hereinafter pro¬ 
vided, the commission may at any time, upon such 
notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, 
any report or any order made or issued by it 
under this section.” fP. 720—Italics ours] 


This provision is without qualification, express or 
implied. Any argument that it applies only to an or¬ 
der entered after hearing, or that it does not apply to 
the Commission’s order issuing a complaint, disre¬ 
gards not onlv the plain language of the statute but 
also the deal* import of the decisions in the Klesner 
case, the Royal Baking Powder case, the Wilbur case, 
and others. The power to change the manner in which 
its discretion is to be exercised is a necessary Ipart of 
the Commission’s power to exercise discretion. 

With the above in mind, it becomes at opce ap¬ 
parent that the appellants’ position here is [no dif¬ 
ferent from what their position would be were they 
seeking a writ requiring the Commission, in tpe first 
instance, to issue a complaint and conduct proceedings 
with respect to the subject matter of the stricken sub- 
paragraphs. That they would not be entitled to any 
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such writ,is, we submit, conclusively demonstrated bv 
the discussion under Point III(2) above. So far as we 
have beeniable to ascertain, only one attempt has ever 
been madp to secure such a writ, and that was unsuc¬ 
cessful. See United States of America ex rel. Cubberly 
v. Federal Trade Commission, Law No. 83049, in the 
Supreme Court of the District of Columbia, decided 
August 11, 1933. 


IV. The decision of the Commission was not based 
solely on the ground that it had no jurisdiction. 

{1) The Commission’s decision was based on consid¬ 
erations other than those advanced in the motion 
to strike. 

Appellants, as they must, posit their entire case upon 
the point that the Commission struck the paragraphs 
from its complaint solely upon the ground that it did 
not have jurisdiction of the subject matter; that the 
Commission cannot finally determine this question; and 
that, if it jerroneously refuses to take jurisdiction, it 
may be compelled to do so by mandamus. 

Before entering upon a discussion of this point, we 
would inyite the Court’s attention once again to what 
seems to us the essential difference between the Com¬ 
mission’s authority to determine questions as the basis 
for not issuing a complaint or for dismissing a part or 
all of a complaint, and its authority to determine ques¬ 
tions as the basis for an affirmative order to cease and 
desist from the use of an alleged unfair method of com¬ 
petition. ^Ve submit that the decision in the Klesner 
case, supra , definitely holds that the Commission’s de¬ 
cision that a method of competition is not unfair and 
that it will not issue a complaint, is final. When, how- 
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ever, 1 lie Commission determines, after complaint and 
hearing, that a method is unfair and issues an| order to 
cease and desist from the use of that method,! then its 
decision is reviewable, as is also its conclusion that 
competition is involved, that the method was used in 
interstate commerce, and that the issuance of a com¬ 
plaint was to the interest of the public. The difference 
between the two situations is that the Comnjiission’s 
decision not to proceed does not bind anyone and no 
one has a right to question it, while an order to cease 
and desist may be made binding by a court decree and 
the party against whom it runs has the right:, under 
specific provisions of the Act, to question the Accuracy 
of the Commission’s determinations. 

But, even if it were true that mandamus lies to com¬ 
pel the Commission to issue a complaint and to pro¬ 
ceed to a hearing where it declines to do so for supposed 
want of jurisdiction, mandamus would not lie here since 
it is far from clear that the Commission’s action was 
based on jurisdictional grounds. In reconsidering the 
inclusion within its complaint of subparagraphs (g), 
(k), and (1), and in striking them therefrom, the Com¬ 
mission was not limited to a consideration of the 
grounds or reasons presented in respondents’ mbtion to 
strike, but could take into consideration any facts 
which it could have weighed in its original determina¬ 
tion to insert these paragraphs in the complaint, in¬ 
cluding all the facts ascertained in its preliminary in¬ 
vestigation, all points made in oral argument, and any 
general questions of policy which it would have been 
pertinent for it to consider in the first instance. The 
order striking the paragraphs does not state the basis 
for the Commission’s action and it cannot be assumed 
that it was a believed want of jurisdiction. It i£ clear 
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that there were many grounds, reasons, and consid¬ 
erations, all well within the Commission’s discretion 
and not controllable by mandamus, upon which the 
order may have been based. 

That the Commission not only could, but in point of 
fact did base its decision upon considerations other 
than those advanced in the motion to strike, appears 
affirmatively from the record. In the first place, 
relators in their own petition (R. 14) allege that 
* * the respondent Commission took under con¬ 
sideration and advisement a written transcript of the 
oral argument made before it with respect to said mo¬ 
tion and/or petition to vacate and set aside * * 

This transcript is attached as Exhibit “B” (R. 67) to 
the answer of intervener herein, and its accuracv is ad- 
mitted on demurrer. The transcript shows conclu- 

sivelv that manv matters not covered in the motion to 
« •> 

strike were presented to and considered by the Com¬ 
mission. 

The Commission, moreover, avers in its answer (R. 
52, 53) 44 * * 4 that it gave careful consideration to 
all reasons assigned in briefs or oral argument in sup¬ 
port of, and in opposition to, said motion to strike, and 
said motion to vacate * * * and that not until it had 
duly considered the whole record, and was fullv ad- 
vised in the premises did the respondent Commission 
* * * strike said subparagraphs from its complaint, 
upon such grounds and for such reasons as were by the 
Commission deemed to be good and sufficient and in the 
public interest.” This statement must be accepted as 
fact in disposing of appellants’ demurrer. As noted 
above, for mandamus to lie, the relator must show a 
clear duty and a clear right to demand performance. 
This the appellants have failed to do. 
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(2) Intervener’s motion to strike was npt based 

solely on jurisdictional grounds. | 

j 

Even if the grounds of the Commission Is action 
were limited to those specified in the motion io strike, 

however, it cannot be assumed that its action was 

1 

based upon want of jurisdiction, since but one of the 
grounds urged in support of the motion can be held to 
set up that proposition. 

Let us examine the grounds of the motion to strike. 
It is true that the first sentence in the motiop paper 
states that the Commission is without “jurisdiction”; 
but an examination of the reasons advanced |to sup¬ 
port this statement indicates clearly that the (pleader 
was using this term loosely and in its broadest possible 
sense, and that there was no intention to restrict the 
contentions advanced to such as might propferly be 
termed “jurisdictional” as that term is employed in 
stating the rule of law which appellants contend is ap¬ 
plicable here. The motion paper should be examined 
in its entirety to ascertain the grounds upon which it 
rests. The motion paper was as follows: 

“This motion is made upon the ground that the 
subject matter of the above-quoted portion.^ of the 
said Paragraph is not within the jurisdiction of 
this Commission for the following reasons 

“ (1) Citizens have the right, individually or 
collectively, to approach the legislative boqies of 
the States or political subdivisions thereof, and 
advocate or oppose the enactment of legislation. 
It is the exclusive function of such legislative 
bodies to determine upon the wisdom of such legis¬ 
lation and the motives of those who advocate or 
oppose its enactment. The enactment of legislation 
is a conclusive determination by a sovereign j^ower 
that it is in the public interest. The act (j>f the 
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legislature makes the persuasion lawful. The de¬ 
terminations of the legislative bodies are final and 
conclusive and are not subject to review by the 
courts, the executive branch of the Government, or 
independent Government commissions. This Com¬ 
mission is not authorized to thrust itself between 
the citizen and his legislature in an effort to pro¬ 
tect against ‘bad faith’. 

“(2) Respondents having a lawful right to ap¬ 
proach the legislatures of the States in support of 
any measures which to them seem proper, the 
motive, even if bad, will not give this Commission 
jurisdiction over respondents’ acts in approaching 
the legislature or render such acts unlawful. 

“(3) The statement that citizens intend to ex¬ 
ercise their lawful right to approach their legisla¬ 
tures in support of legislation is not an unlawful 
threat. 

“(4) The acts complained of do not involve or 
affect interstate commerce within the meaning of 
the Federal Trade Commission Act—especially 
where the legislation protects and promotes the 
public health by prescribing sanitary regulations 
for manufacture and retail sales. 

“(5) The cooperation of citizens with govern¬ 
ment officials, in the administration of local laws 
regulating manufacture and retail sales, does not 
and caii not constitute an unfair method of com¬ 
petition in interstate commerce, regardless of the 
effect of such enforcement upon others. 

“(6) The foregoing reasons apply equally to 
the relations of a citizens to any political subdivi¬ 
sion of a State having legislative or quasi-legisla¬ 
tive powers.” 

The grounds of the motion are, we believe, correctly 
analvzed as follows: 

1. That the first amendment to the Federal Con¬ 
stitution prohibits Congress from passing any 
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law abridging the right of the people peaceably to 
assemble and to petition the Government for re¬ 
dress of grievances and is a conclusive bar to 
interference by the Federal Government t^> prevent 
the ice cream manufacturers from advocating 
legislation before state legislatures and municipal 
bodies. The Federal Trade Commission Act, 
must, therefore, be held not to include such ap¬ 
proach to the legislatures and municipal bodies in 
its prohibition of unfair methods of confpetition. 

This question required the construction of the 
prohibition against the use of unfair methods of 
competition in the light of the constitutional pro¬ 
vision. 


2. That, to the extent to which the le 


srislative 


bodies had enacted the laws advocated by Respond¬ 
ents they had declared such action to b^ proper 
and wise and the advocacy of such legislation 
could not, therefore, be illegal or an unfairmethod 
of competition. 

This question clearly set up the legality of the 
acts alleged in the paragraph, and not want of 
jurisdiction. 

3. That, having the right to advocate such legis¬ 
lation, a bad motive would not render such advo¬ 
cacy illegal or an unfair method of competition. 

This question also set up the legality of the acts. 

4. That, having the right to advocate legislation, 
a statement by respondents that they intejnded to 
propose and advocate legislation was not an illegal 
threat or an unfair method of competition. 

This point also set up the legality of the acts. 

5. That the acts complained of were not com¬ 
mitted in the course of interstate commence and 
did not so directly and immediately affect such 
commerce as to be within Federal jurisdiction. 

The first four grounds appear clearly to be tjhat the 
acts complained of were not unfair methods of cbmpeti- 
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tion within the meaning of the Trade Commission Act. 
They are no more “jurisdictional”, in the sense con¬ 
tended for by relators, than the question of public 
interest—which is expressly committed to the Com¬ 
mission's discretion and not subject to review except 
on proceedings to review an order to cease and desist. 
The decision by the Commission that certain acts, 
practices or methods are not unfair methods of com¬ 
petition within the meaning of the Act and that the 
Commission iwill, therefore, not issue a complaint, is 
a decision on the merits. If the Commission wrongly 


decides that a method is not unfair and declines to act, 


this constitutes non-rcviewable error committed in the 


exercise of undoubted jurisdiction,—it is not, as con¬ 
tended by appellants, a decision that it does not have 
jurisdiction. 

In the same manner, where the Commission has is¬ 
sued a complaint in the belief that the acts charged 
constituted a violation of the law, its later decision that 
it was originallv mistaken and that certain of the 
alleged acts are not in violation of the law, is not a 
determination that it is without jurisdiction. Its deci¬ 
sion to strike the subparagraphs containing the charges 
in question is a decision on the merits and not review- 
able on mandamus. Indeed, there is even less arguable 
ground for the issuance of the writ here than upon an 
original decision not to issue a complaint; for here 
those claiming an interest in the result were afforded 
their dav in court and the Commission gave the fullest 
possible consideration to the question before reaching 
its conclusion. 


Certain recent decisions of the Supreme Court of 
the United States are believed pertinent here. In In¬ 
terstate Commerce Commission v. United States of 
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America ex rel .. Members of the Waste Merchants As¬ 
sociation of New York, (1922), 260 U. S. 32, the Su¬ 
preme Court held that mandamus would not lie to 
compel the Interstate Commerce Commission to re¬ 
verse a decision that the complainants weije not en¬ 
titled to reparation for expenditures in loading cars, 
saying in part: 

“We have no occasion to consider the merits of 
the controversy before the Commission. That it 
ft id not dismiss the complaint for lack of jurisdic¬ 
tion is clear. It heard the case fully. |It found 
that the rates charged were not unreasonable or 
discriminatory , in violation of the Com merce A cl, 
nor unreasonable for the service actually per¬ 
formed, in violation of the Federal Control Act. 
* * # ” [P. 34—Italics ours] j 

i 

In Work v. United States ex rel. Rives , (1925), 267 

U. S. 173, mandamus was sought to compel tlje Secre- 

tarv of the Interior to allow certain claims under the 
% 

Pent Act. Section 3 of the Act made provision “to re¬ 
lieve a class of persons who were invited by the Gov¬ 
ernment to engage in the production and preparing for 
the production of certain metals or materials difficult 
to obtain and needed for the War and who had, there¬ 
upon, incurred expenses and had suffered losses be¬ 
cause of the coming of the Armistice and the conse¬ 
quent destruction of the market for such metals ” The 
Secretary was authorized to make payments in such 
cases as he should determine to be just and equitable 
and bis decision was to lx? final. The Act provided that 
no payment should be made by the Secretary unless 
the expenditures were made in good faith “for or 
upon” the property in question. The Secretary decided 
that the applicant’s expenditures for land were not 
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“for or upon" property within the meaning of the Act 
and denied the claim. The Supreme Court held that 
mandamus would not ii<* to reverse this decision. 

The Supreme Court’s most recent pronouncement on 
this point is found in Cnifed Staff's ex rrl.. Chieaatt 
Great Western Railroad Co. et al. v. Interstate Com¬ 
merce ('om mission et al.. (1935), 294 U. S. 50. There 
the relators contended that the Commission’s decision 
that the Act did not authorize the relief prayed for was 
erroneous, and they sought mandamus to compel the 
Commission to set aside the order denving the relief 
and enter a contrary order. The Supreme Court held 
that the writ would not lie. The following is from the 
opinion: 


“1. The language used by the Commission with 
respect to the application of paragraph (1) of § 3 
of the Act lends color to the respondents’ argu¬ 
ment that upon consideration of the whole record 
the Commission reached the conclusion that the 
enforcement of the operating agreement against 
the petitioners while exempting the new applicant, 
the M., K. & T., from its terms, did not amount to 
discrimination as defined by the Act. If this is a 
proper characterization of that body's action, no 
court can by mandamus compel it to alter its de¬ 
cision. iWhere judgment or discretion is reposed 
in an administrative agency and has by that agency 
been exercised, courts arc powerless by the use of 
the writ to compel a different conclusion. * * *” 
[Pp. 59-60—Italics ours] 


Similarly this Court, in Bartlesville Zinc Co. v. 
Interstate Commerce Commission, (1929), 30 F. (2d) 
479, has held that, where the Interstate Commerce Com¬ 
mission has determined certain demurrage charges not 
to have been illegally assessed under the Act, manda- 
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mus will not lie to compel the Commission to cjause the 
entry of an order awarding reparation: 

“Wc think this ruling of the lower court wjas right, 
for it is an established rule that the action of 
mandamus cannot be used as a substitut^ for an 
appeal nor as a writ of error, whereas the relief 
sought by the company in its petition wa|s essen¬ 
tially of that character. For it is conceded that 
the Commission took jurisdiction of the company’s 
complaint and, after hearing testimony aild argu¬ 
ment concerning the issue , considered and^decided 
it upon the merits. The Commission accordingly 
fully exercised its jurisdiction, and its decision, 
whether correct or not, was regularly Entered. 
* * *” [P. 480—Italics ours] 

Again, in Interstate Commerce Commission V. U . S. 


ex rel Areata & Mad River Railroad Co., (1933), 65 F. 
(2d) 180, this Court held that mandamus would not lie 
to compel the Commission to certify to the Secretary of 
the Treasury the amount of loss suffered by the irelator 
railroad company during Federal control, the Commis¬ 
sion having held (1) that the applicant was not engaged 
in “general transportation” within the meaning of the 
Interstate Commerce Commission Act and (2) that the 
losses were self-imposed and accrued to the benefit of 
the owner and were, therefore, not reimbursable under 
the Act. The court said in part: I 

“ [3] From all of this it is not difficult to s^e that 
the subject-matter of this application for njianda- 
mus is not really the refusal of the Commission to 
act, but more correctly whether the Commission’s 
action is right or wrong. If in such circumstances 
mandamus should issue, it necessarily would have 
the effect of a writ of error, and, if this bd true, 
we do not need to cite authority to show thht this 
may not be done.” [P. 183] i 
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Even more recently, in United States ex rel. Kroger 
Grocery d: Baking Co. v. Interstate Commerce Commis- 
sion, (1934), 73 F. (2d) 94S, this Court held that a de¬ 
cision by the Commission that certain charges for 
weighing cattle were not illegal, could not be reversed 
by mandamus, saying: 


‘‘From this it is clear that the Commission con¬ 
strued the tariff on which petitioner relies as the 
basis of its claim of overcharge, and denied the 
claim. This was neither a refusal to act , nor a 
denial of jurisdiction. And whether we agree or 
disagree with the conclusion is beside the question, 
for in sueii a case it is obvious mandamus is not the 


appropriate remedy to obtain a review. * * * ” 
[F. 952—Italics ours] 


The decisions in the above cases establish two points: 
(1) the determination by an administrative body or 
officer that a given statement of facts does not violate 
the law, is a decision on the merits and not a denial of 
jurisdiction, the very essence of jurisdiction being the 
power or authority to make such determinations; (2) 
where a decision on a matter of law is committed to an 
administrative bodv or officer and no method of review- 
ing that decision by the courts is provided by statute, 
mandamus will not lie to review it. 


The application of these established propositions to 
the present situation is clear. Appellee-intervener’s 
motion to strike advanced four distinct reasons why the 
allegations of subparagraphs (g), (k), and (1) of Par¬ 
agraph Five did not constitute unfair methods of com¬ 
petition within the Federal Trade Commission Act. 
The Commission’s decision to strike the subparagraphs, 
if based on any one of those four considerations, was a 
decision on the merits and not a denial of jurisdiction. 
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Mandamus does not lie to review the Comujiission’s 
decision. 

The fifth ground of the appellee-intervener’s motion 
(o strike, namely, that the methods complained of were 
not used in interstate commerce, nor so directly and 
immediately affected such commerce as to be within 
the commerce clause, was probably “jurisdictional”. 
In most instances this is a question which could not be 
determined except after the taking of testimony; but 
in this case the Commission had already made an ex¬ 
tensive investigation prior to the issuance of the com¬ 
plaint and was in possession of the facts. This Court, 
however, is not in possession of those facts and could 
not determine whether the Commission v r as in error 
except after the taking of testimony, probaply by 
depositions, at points far removed from Washington. 
In other words, it raises a mixed question of law and 


fact which this Court would be loath to decide in h man¬ 
damus proceeding. United States ex ret. Redfyeld v. 
Windom, (1891), 137 U. S. 636. The fact remains] more¬ 
over, that the Commission may v T ell have struck the 
subparagraphs on any one of the other four grounds 
advanced in the motion to strike, making a determina¬ 
tion of the interstate commerce question unnecejssary. 
In such circumstances, mandamus does not lie, as al- 
readv noted. i 


(3) Cases distinguished. 

I 

The cases in which mandamus has issued to cbmpel 
an administrative body to assume jurisdiction ancj pro¬ 
ceed with a hearing did not involve any question similar 
to those made the basis of the motion to strike the| sub- 
paragraphs of the Commission’s complaint, but turned 
upon very narrow questions of jurisdiction, sucp as, 




38 


had problems involving these particular parties or 
this particular subject-matter been committed to the 
administrative body in question for hearing and deter¬ 
mination? As we have already pointed out, a decision 
that the law has not been violated is a decision on the 
merits; but a decision that the body may not hear and 
determine the matter is admittedly a denial of juris¬ 
diction. 


The leading case, and the one most relied upon by 
appellants as authorizing the issuance of mandamus 
to compel administrative bodies to assume jurisdiction, 
is Interstate Commerce Commission v. United States 
ex ret. Humboldt Steamship Company, (1912), 224 
U. IS. 474. In that case a petition was tiled with the 
Commission against certain railroads in Alaska, and 


their connecting water carriers. The Commission held 
that railroads in Alaska were not within the purview 
of the Interstate Commerce Commission Act, since 
Alaska was hot “a territory of the United States" as 
those words were used in the Act. The Supreme Court 
declared this to be error and directed the issuance of 
a mandamus' requiring the Commission to take juris¬ 
diction. 

In the lirst place, it is manifest that, in contrast with 
the situation presented here, the Interstate Commerce 
Commission I was required by the statute in that case 
to hear the private claim. Proceedings before the 
I. C. C. are of an adversary nature. As the Supreme 
Court so clearly pointed out in Federal Trade Com¬ 
mission v. Klesner , supra; 


“The provisions in the Federal Trade Commis¬ 
sion Act concerning unfair competition are often 
compared with those of the interestate commerce 
act dealing with unjust discrimination. But in 
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their bearing- upon private rights, they are| wholly 
dissimilar. The latter act imposes upon the car¬ 
rier many duties; and it creates in the individual 
corresponding rights. For the violation of the 
private right it affords a private administrative 
remedy. Jf empowers any interested persoii deem¬ 
ing himself aggrieved to file , as of right , \a com¬ 
plaint before the Interstate Commerce Commis¬ 
sion; and it requires the carrier to make answer. 
Moreover the complainant there, as in civil judicial 
proceedings, bears the expense of prosecuting his 
claim. The Federal Trade Commission Aft con¬ 
tains no such features. 77 [P. 26—Italics oilirs] 

• i 

Even assuming, therefore, that the Commission’s 
action in the present case amounted to a refusal to 
hear and determine, it is apparent that Interstate Com¬ 
merce Commission cases afford no support whatever 
to appellants’ claim of a right to have the Federal 
Trade Commission proceed with respect to subpara¬ 
graphs (g), (k), and (1). 

The holding of the Interstate Commerce Commission 
in the Humboldt case was, moreover, that by tpe ex¬ 
press wording of the Act it did not have authority over 
the parties against whom the private complaint was 
tiled. This was a pure question of jurisdiction, the 
case turning solely upon the construction of the jwords 
“territory of the United States” in the Act, and not 
at all comparable to the situation here and in the cases 
cited under IV (2) above. 

The other case heavily relied on by appellants is also 
an I. C. C. case, United States rx rel. Louisville Cement 
Company v. Interstate Commerce Commission, (1918), 
246 U. S. 638. There the Commission held that it icould 
not award damages to the complaining shippers be¬ 
cause they had failed to file claims within two years 
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from the time the cause of action accrued, which the 
statute expressly required to be done. The Supreme 
Court held that the Commission erred in determining 
that the cause of action accrued when the shipments 
were made;i that it accrued when the unreasonable 
charges were paid. Under this construction, the two 
years within which the claim could have been tiled had 
not expired. The Commission was, therefore, required 
by mandamus to proceed to the consideration of the 
case. Here again it will be observed that the Com¬ 
mission did not decide that there was no unjust dis¬ 
crimination lor undue preference or that there had not 
been a violation of law. It merelv decided that, under 
the express provisions of the statute, it could not hear 
the private claim. 


It is manifest that the questions presented in the 
Humboldt and Louisrille Cement cases are totally dif¬ 
ferent from those in the case at bar. which turn upon 
whether a public prohibitory statute has been violated 
and whether the Commission should, in the public in¬ 
terest, institute proceedings which are wow-adversary 
in nature. A similar question would be presented here 
only if the Trade Commission were required by statute 
to hear private claims, and if it had decided, for in¬ 
stance, that it did not have jurisdiction to hear and 
determine the legality and injury to a private parti y of 
methods of'competition employed by carriers engaged 

solelv in traffic bv water. (The Trade Commission Act 
» •' 

provides that the Commission shall have power to pre¬ 
vent persons, partnerships or corporations, except 
banks and com man carriers subject to the acts to regu¬ 
late commerce , from using unfair methods of com¬ 
petition.) 

One further point should be noted with respect to the 
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Humboldt and Louisville Cement cases. Appellants 
have failed to mention, in their brief, the United States 
Supreme Court’s most recent pronouncement on the 
issuance of a mandamus requiring the Interstate Com- 
merce Commission to take jurisdiction of a jprivate 
claim. In United States ex rel. Chicago Great ij Vestern 
Railroad Co. et al. v. Interstate Connnerce Commission 
et. (d., (1935), 294 U. S. 50, the Supreme Couirt cited 
both the Humboldt and Louisville Cement c[ises in 
denying mandamus on tin* ground that tin* Commis¬ 
sion’s refusal to take jurisdiction in the case then un¬ 
der consideration was not plainly and palpabl//\ wrong 
as a matter of law. This authoritative qualification of 
appellants’ principal proposition will be discussed 
hereinafter. 


V. The Commission’s decision even if based solely on 
lack of jurisdiction, was not so plainly and palpa¬ 
bly wrong as matter of law that mandamus should 
issue. 

Even if the Commission in the instant case be held 
to have stricken subparagraphs (g), (k), and (1) of 
Paragraph Five on the ground that it did not have 
jurisdiction over the subject-matter, still a writ of 
mandamus will not lie to compel it to proceed unless it< 
decision was indisputably and palpably wrong as mat¬ 
ter of law. 

This is made clear by very recent decisions of the 
Supreme Court. 

In Interstate Com merce Commission v. New York , 
New Haven &' Hartford Railroad Company, (1933), 287 
U. S. 178, mandamus was sought to compel theJ Com¬ 
mission, in making a valuation of the properties of 
the railroad, to make specific valuation of certain con- 
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tract rights of the road under which it enjoyed the 
privilege of hauling its cars over certain lines in New 
York City and the right to use a New York terminal 


station, together wi:h 
a terminal in Boston. 


(ertain 
It was 


rights to use tracks and 
contended that the duty 


to value thes,e property rights was commanded by the 
statute which directed the valuation of physical prop¬ 
erties of railroads. In holding that the writ would not 
issue, the Court said, in part: 


“We gre thus remitted to the question whether 
this method of classification, accredited to ns, as 
it is, with all the authority springing from admin¬ 
istrative, practice, is a departure from any duty 
created bv the statute, or, more accurate]v, from 
any duty so peremptory and unmistakable as to lie 

enforceable by mandamus. [P. 191] 

****** 


“For the purpose of this ease, it is enough to hold, 
as we do, that the duty of specific valuation, if it 
exists, has been imposed upon the Commission too 
vaguelv and obseurelv to be enforced bv a manda- 
mus. United States ex rel. Redfield v. Windom, 


03(>. 34 L. «»d. S| 1, 


Ct. 197: Wilbur 


United States 


20fi, 74 L. ed. 809, 50 


S. Ct. 320. One cannot rise from a study of the 
statute ip the settling of its history and of the ad¬ 
ministrative practice under it and hold at the end 
an assured belief that the Commission has been 
commanded by the Congress to do the act omitted. 
Where a duty is not plainly prescribed, but is to 
he gathered bv doubtful inference from statutes 
of uncertain meaning, ‘it is regarded as involving 
the character of judgment or discretion/ (Wilbur 
v. United States, supra), and mandamus is therebv 
excluded. * * [Pp. 203-204] 


Again, in railed Slides ex rel.. Chicago Great }Vest- 
eni Railroad Co., et al. v. Infers!ate Commerce Com- 


mission et al 294 U. S. 50, the Court, while citing with 
apparent approval both the Humboldt and Louisville 
Cement eases, supra, states in the most emphatic terms 
that mandamus will not lie except where a decision by 
the Commission that it is without jurisdiction is palpa¬ 
bly wrong. In that ease the Court was of the opinion 
that the Commission had held, after full consideration, 
that the Interstate Commerce Act did not authorize it 
to grant relief to certain railroads from contract with 
other roads for the operation of a terminal and jthere- 
after to apportion the operating charges of the Termi¬ 
nal upon the basis of the use of the facilities py the 
several companies. In holding that the writ would not 
lie to compel the Commission to reverse its action, the 
(hurt said: 

“4. The ultimate question, then, upon the an¬ 
swer to which the decision of this case must, turn, 
is whether, in holding that the statute grained it 
no authority to act in the premises, the Commis¬ 
sion was so plainly and palpably wrong as matter 
of law that the writ should issue. * * * Th|e ab¬ 
sence of a remedy »bv suit or action to redress 
alleged error of an administrative body is nbt in 
itself sufficient to invoke the power of mandamus. 
Xot onlv must there be no such remedy, but it 
must appear that the administrative tribunal was 
plainly and palpably wrong in refusing to take 
jurisdiction. * * * Where the matter is noi be¬ 
yond peradventure clear we have invariably re¬ 
fused the writ, even though the question werei one 
of law as to the extent of the statutory powelr of 
an administrative officer or bodv. * * * ” [Pp. 
61-63] * | 


That the principle announced in this decision [ap¬ 
plies, with even greater force, to proceedings by the 
Federal Trade Commission, which are non-adversary 
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in nature and do not involve the determination of pri¬ 
vate claims, certainly requires no extended argument; 
an examination of the propositions advanced to the 
Commission in the oral argument of this case (R. 81- 
01) and in the motion to strike (R. 35-36) will alone 
suffice to show that the Commission’s disposition of the 
matter was not plainly and palpably wrong. Indeed, 
the Commission's disposition of the matter has al¬ 
ready found support in the courts. In an action for 
treble damages under the Sherman Law, brought by 
one of the appellants here in the United States District 
Court in 'Chicago against appellee-intervener and 
others, certain paragraphs making substantially the 
same allegations as subparagraphs (g), (k), and (1) 
of Paragraph Five of the Commission’s complaint were 
stricken by the Court, April 21, 1936, on motion of the 
defendants. Petition for leave to appeal was denied 
by the Circuit Court of Appeals, September 22, 1936. 
(Mills Xorrlftf Co. v. Xatioual Dairy Products Corpo¬ 
ration of at., United States District Court for the 
Northern District of Illinois, Eastern Division, At Law 
No. 44394) 


VI. Public policy forbids the issuance of the writ in 

this case. 

As we have pointed out, supra , Pp. 18 et seq., the 
Federal Trade Commission Act provides that, if the 
Commission shall have reason to believe that an unfair 
method of competition is being used, it shall issue its 
complaint. Accordingly, the Commission’s determina¬ 
tion not to issue a complaint is not a decision that the 
Commission is without jurisdiction but a decision that 
in its opinion the law has not been violated. 

The Commission has made thousands of such deci- 


45 


sions since its organization and it has neve| been 
thouglit that they were subject to review and reversal 
by any court. The annual report of the Comniission 
for 1920 shows that in tlie year 1920 it dismissed 339 
applications for complaints which had been docketed 
for preliminary inquiry. In 1921 it dismissed 357; in 
1922 it dismissed 292; in 1923 it dismissed 187; ill 1924 
it dismissed 243; in 1925 it dismissed 298; in 1926 it 


dismissed 185; in 1927 it dismissed 127; in 1928 It dis¬ 


missed 118; and in 1929 it dismissed 134;—a| total 
of 2,280 in ten vears. These figures show only those 
applications which upon preliminary consideration 
disclose the use of methods which appeared to be pro¬ 
hibited by the statute and were, therefore, “dock¬ 
et ed” for preliminary inquiry to ascertain whether 
there was reason to believe that the law had |been 
violated and that a proceeding would be to the interest 
of the public, such inquiry being made to ascertain the 
facts as a basis of determination by the Commission 
that a formal complaint should or should not i^sue. 
Literally thousands of informal communications to the 
Commission complaining of alleged violations of the 
law were not even docketed for preliminary inquiry 
but were disregarded as frivolous or as not stating 

i 

an unfair method of competition. It is inconceivable 
that Congress intended, in enacting the law, for the 
court to review these thousands of instances in which 


the Commission had declined to issue a complaint! It 


was not Congress’ intention that the courts should 
determine the ground of dismissal in each case;|nor 
did it intend that mandamus should issue wherever 
that ground is determined to have been an erroneous 
decision that the method was not unfair v r ithin the 
statute or that the Commission did not have juris¬ 
diction. 
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Every judicial pronouncement is in favor of non¬ 
interference with interlocutory Commission orders of 
this sort, which are procedural in character and nega¬ 
tive in effect, binding no one. As the Supreme Court 
has said, in Inter si ate Commerce Commission v. United 
States ex ret Campbell et al., 289 U. S. 385: 


“The policy of the law has been to give finality 
to orders of the [Interstate Commerce] Commis¬ 
sion negative in form and substance, and to keep 
them oht of the courts. Standard Oil Co. v. United 
States, supra; Alton R. Co. v. United States, supra; 
Procter & Gamble Co. v. United States, supra; 
B. (). R. Co. v. Brady, supra. A dissatisfied 
complainant is not permitted to escape these 
limitations indirect iv bv broadening the functions 
of mandamus when he is barred from more direct 
review.. I. C. C. v. Waste Merchants Ass’n, supra, 
p. 35. There have been like attempts before in 
other branches of the law of remedies. In re 
Pennsylvania Co., 137 U. S. 451, 454; Missouri 
Pacific Ry. Co. v. Fitzgerald, 160 U. S. 556, 581. 
They have met with no success.” [P. 394] 


Certainlvj where the commission of error is not clear, 
• ' 

the policy of noninterference is essential: 

4 ‘Public* policy forbids that the work of the Com¬ 
mission * * * shall be hampered by writs of man¬ 
damus except where the departure from the statute 
is clear'beyond debate. * * *” {Interstate Com¬ 
merce Commission v. New York, New Haven, & 
Hartford Hail road Company, et aL, 287 U. S. 178, 
204] ' 
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CONCLUSION 

Appellants have failed to show any right tol main¬ 
tain this action. Their interest, if any, is indirect and 
remote, and the statute affords them no standing what¬ 
ever. 

Even conceding appellants’ right to maintain this 
action, every rule of law and equity and everjc con¬ 
sideration of policy are opposed to the issuance of a 
writ of mandamus under the circumstances herje pre¬ 
sented. | 

The judgment below should be affirmed. 

I 
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